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To My Wife 





Preface 

It gives me a feeling of deep gratitude to have been able to prepare 
this thoroughly revised edition of the Concise History of the Law 
of Nations. Approaching the subject rather late, I was soon to become 
fascinated by it. After teaching it for a number of years, I decided to 
write a textbook on it. This venture resulted in what I believe to be 
a not infrequent experience. The printed form allows the author to 
take distance from his work and to benefit from criticism. Such re¬ 
examination was especially desirable in the case of this undertaking, 
which in many respects amounted to the breaking of new ground. Ex¬ 
tensive alterations of the first edition appeared to be necessary. In the 
present edition more space has been given to those developments in 
Russia and, generally, in the East that are comparable to, or in contrast 
with, the Western law of nations. The discussion on the Middle Ages 
has been considerably expanded; most sections of it have been en¬ 
tirely rewritten. In the treatment of modern times the former divi¬ 
sion according to centuries has been replaced by an organization 
based on such landmarks as the Peace of Westphalia, the Congress of 
Vienna, and the Peace of Versailles. The question as to whether the 
Spaniards of the sixteenth century or Grotius really initiated interna¬ 
tional law—a question that has recently come more and more into 
the foreground—has been accorded closer scrutiny. A new appendix 
is devoted to an inquiry into the pertinent publications of James 
Brown Scott. 

In other respects, too, the discussion has been amplified, especially 
with reference to matters of sUte practice. A better balance between 
theory and reality has thus, I hope, been reached. The basic objective 
—namely, to bring into relief the bold lines and the representative 
figures of the law of nations—has remained the same. I have there¬ 
fore refrained, as 1 did previously, from burdening the text with names 
and other data of secondary significance. Many more such data, how¬ 
ever, have been added to the footnotes. 

Tire bibliographical references have been broadened, particularly 
by further research into the literature of Latin countries. It is confi- 
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Preface 

dently hoped that this volume will be helpful also to those who seek 
more than general information on the subject. 

Once more my sincere thanks go to the Columbia Council for Re¬ 
search in the Social Sciences, which for years has demonstrated en¬ 
couraging and helpful understanding of my work and has again aided 
me in the research underlying this volume, 

Arthur Nussbaum 

New Yorkf September 1953 



From the Introduction to the First Editibn 

. . . The history of the law of nations is little explored and almost 
uncharted. A distinct concept of the law of nations as a law prevailing 
among independent states has emerged from earlier vague notions 
only during the last few centuries. Besides, conditions of antiquity 
and of the Middle Ages and even of the sixteenth century make it 
difficult or impossible to apply to them such tests as “independent 
state” or “law” if the latter term is understood, as it must be today, 
in a juristic sense. Interrelations of the most diverse human groups 
bearing some resemblance to states and, on the other hand, norms of 
a purely religious character will have to be considered in any extensive 
historical inquiry. The term ' law of nations, translated from the an¬ 
cient Latin /us gentium, is broad enough to cover the various historic 
patterns. It is therefore employed in the title of the present volume, 
though the phrase “international law,” which is now synonymous 
with "law of nations,” has become more current. ... 

Until the nineteenth century the law of nations remained 
more a matter of doctrine than of state practice. The Peace of Vienna 
(1815) made a long stride forward, but the modern law of nations as 
we know it today began to unfold only in the second half of the nine¬ 
teenth century. Since then, the rise of the law of nations presents a 
most impressive spectacle. Even though in this period and indeed 
throughout the century—the science of international law lost rela¬ 
tively in historical significance, state practice in matters of interna¬ 
tional law expanded, intensified, and accelerated to such an extent that 
the period clearly marks the beginning of a new era. . . . 

In the appraisal of the new era some reservations seem appropriate. 
While, fortunately, tremendous progress has been its dominant trait, 
there is an unusual amount of futility and mere show in interna¬ 
tional legal activities. Multilateral treaties, for instance, are probably 
the foremost vehicles of advance in the field; but very many of them 
ate ineffectual because of the paucity or insignificance of their signa¬ 
tories or for other reasons. There may be some justification for the 
fact that the test of real potency is given little weight in analytical 
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X From the Introduction to the First Edition 

and textbook treatment of international conventions, though it is 
puzzling how lightly the question of the number and the weight of 
ratifications is frequently taken in discussions of treaties. The his¬ 
torian certainly cannot be content with the fact that the legal exist¬ 
ence of a certain treaty is attested to by some documents of ratification. 
Moreover, in the appraisal of the present era he has to be on guard 
against the deflecting influence of ideologies and hope. There will be 
few, for instance, who do not respect and admire the spirit and resolve 
of those men who founded the League of Nations. Still, it would be 
bad history to veil, under the impact of these sentiments, the fact that 
the League has completely failed in its major goals. , . . 

A vexing problem of method springs from the bearing of political 
history upon the law of nations. Obviously, almost any phase of po¬ 
litical history can be related to international law in one way or another. 
How to chart the boundary line? This line, it is believed, has been too 
far pushed into the province of political history. Our inquiry into this 
field will deal only with international state practices as are indicative 
of the adoption or rejection of legal rules; it will deal especially with 
peace treaties and other conventions in which significant legal con¬ 
ceptions were enunciated. As far as the history of doctrines is con¬ 
cerned, attention has been paid, not only to the teachings and lives of 
the great thinkers on international law but also to their fame or ob¬ 
livion as important factors of historical evaluation. Our inquiry ends— 
though not rigidly—with the outbreak of World War II. The later 
events arc too near and too overwhelming to allow a historical ap¬ 
praisal at this time. . . . 
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CHAPTER I 


Antiquity 


primitives; ancient orient 


In a much cited passage of his Esprit des lois, Montesquieu asserts that 
all nations, including the Iroquois, who ate their prisoners, have a law 
of nations. This somewhat disquieting statement is not borne out by 
modem ethnology. The picture which emerges from reports of eth¬ 
nologists * is scant and motley. Not even the distinction between war 
and peace is always known to primitive tribes. Some have not yet 
developed the notion of collective and organized fighting such as is 
characteristic of warfare, while others are living in a permanent state 
of open or latent hostility toward their neighboring tribes. The idea 
that the foreigner as such is an enemy has left traces in early civilized 
thought; among the primitives he is sometimes not even considered a 
human being. Among the determinant factors are the density of popu¬ 
lation and other natural conditions, as well as racial traits and the re¬ 
spective state of pre-civilizatory development. It is true that among 
the primitives such practices arc found as the sending and receiving of 
envoys—a point stressed by Montesquieu with an eye to the Iroquois 
—or the sparing of the weak and helpless in warfare, but they are 
sporadic and of dubious interpretation. Quasi-Rousscauan explana¬ 
tions and generalizations of primitive behavior in terms of a modern 
law of nations should be viewed with distrust. At any rate it is unwar¬ 
ranted to assume with Montesquieu that there is something in man¬ 
kind like an innate idea of international law. 

Still, phenomena of that law have been conspicuous since the dawn 
of documentary history, that is, from the fourth millennium b.c. Ap¬ 
proximately in 3100 B.c. a treaty was concluded between Eannatum, 
the victorious ruler of the Mesopotamian city-state of Lagash, and 
the men of Umma, another Mesopotamian city-state.* The treaty is 
expressed in the Sumerian language and has been preserved in an in- 
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scription on a stone monument (stele) which was discovered in the 
first decade of this century. The denomination of “state” is presumptu¬ 
ous for the two communities; but they had been at war, and the treaty 
pronounces the inviolability of the boundary ditch and border stone, 
which is acknowledged by the vanquished men of Umma under an 
oath by six or seven of the most powerful Sumerian gods. Hence, the 
gods, who in this particular case were common to Ijoth parties, be¬ 
came the guarantors of the treaty: they would punish its violator. Or¬ 
dinarily, in the early period, both parties would take the oath on the 
observation of the treaty; where the local gods were different, each 
party invoked his own gods. Swearing by one party only, as happened 
in the Lagash-Umma situation, seems to indicate a status of vassalage 
on his side. Writers have asserted that the Lagash-Umma treaty con¬ 
tained a clause of arbitration, which would make arbitration one of 
the most venerable institutions of mankind; but all we know is that 
the border stone between Lagash and Umma was set by Mesilim, king 
of the neighboring community of Kish, who, however, was probably a 
kind of overlord to the princes of Lagash and Umma. 

In tlie present state of our knowledge, the Lagash-Umma treaty is 
separated by a period of more than a millennium from the next follow¬ 
ing treaty of whicli documentary evidence is extant. From the second 
millennium b.c., texts of a goodly number of treaties have been pre¬ 
served on clay tablets or on monuments.® To most of them Egyptian 
or llittite rulers were parties (the kingdom of the Hittites flourished 
in Asia Minor from the eighteenth to the twelfth century b.c.). Baby¬ 
lon and Assur are likewise in the fore. In addition to peace, the treaties 
are concerned with alliances and boundary lines.* 

By far the most important among the preserved treaties of the 
second millennium b.c. is the peace and alliance concluded in 1279 ® 
between Ramescs II of Eg}pt and Hattusili II of the Hittites. The 
language of the original is Akkadian (Babylonian), which is said by 
Orientalists to have been the “diplomatic” language among the ori¬ 
ental monarchies of the era. The co-contracting rulers pledged re¬ 
ciprocal aid also against internal foes, who were to be extradited when 
taking refuge with the ruler of the other country. Here we have a pris¬ 
tine example of the earlier, political type of extradition. An unusual, 
in fact surprising, feature of the treaty of 1279, consists in the provi¬ 
sion that the extradited person should not be liable to punishment. 
The new brotherhood, as it was called, of the two rulers, was ex- 
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tended by the treaty to their sons and their countries, transcending 
the personal character which was to pre\ail for millennia in interna¬ 
tional conventions. The religious sanctions were more elaborate. A 
thousand of the Hittite gods and a thousand of the Egyptian were 
invoked, a number of them specifically by name. 

From later Egyptian history it may be mentioned that King Amasis 
(569-527 B.c.) granted Greek cities in the delta of the Nile a self- 
governing settlement called Naucratis, where their citizens were al¬ 
lowed to live under Greek religion and law.® In this action one might 
find an early antecedent of the medieval colonies of European settlers 
in Egypt and other parts of the Near East. 

Ancient Jewry also appears in the dawn of international law.” 
Treaties were surrounded by oaths and religious symbols, such as the 
holy number seven and the sacrificing of animals. Deuteronomy con¬ 
tains what are probably the oldest written canons on warfare pro¬ 
hibiting the killing of women and children, among others. Of course, 
these canons were not meant as anything like international law; they 
were addressed to the Jewish people, and they were stern enough. Fur¬ 
thermore, there is in Deuteronomy an indication of the notion of 
holy war, which came to be resumed by Islam and, in the Crusades, 
by Christianity. The duty to uphold sworn promises made to the 
enemy, even under trying circumstances, is firmly asserted (Isaiah 
8:9)—a remarkable evidence of religious morality. To the history of 
international relations, rather than to the law, one must assign Isaiah’s 
lapidary prophecy (2:4) that after the advent of the Messiah “they 
shall beat their swords into plowshares, and their spears into pruning- 
hooks: nation shall not lift up sword against nation, neither shall they 
learn war any more.” Through the mediation of Christendom, this 
announcement has become a main root of modern pacifism, which 
in turn, as will be seen, has influenced the development of interna¬ 
tional law. 

In recent times a few studies have been published on the so-called 
international law of ancient India and China.® They describe histor¬ 
ical events and practices, but they reveal little that could, even in the 
broader sense of the word, be considered as international law. As has 
long been known, the Hindu Code of Manu—compiled about 100 b.c. 
from older material—displays an astounding degree of humaneness, 
if not softness, in matters of warfare. An honorable warrior is sup¬ 
posed, for instance, not to strike an enemy who is sleeping, or has lost 
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his coat of arms, or is naked, or is overcome with grief, or has turned 
to flight. These, and many similar prescriptions, seem to relate to 
inter-Indian feuds; even so, it is difficult to believe that they had any 
major significance in actual combat, especially as they were not forti¬ 
fied by legal sanctions. Yet they characterize Indian spirituality, and 
there is historical evidence of an Indian custom to spare, in warfare, 
plantations and habitations as well as the cultivators of the soil. This, 
too, was in accord with the commands of Manu. 

Again, the interrelations of Chinese rulers of the first millennium 
B.c. can hardly be called “international.” The presence of a the¬ 
oretically superior imperial power, weak though that power was at 
times, obviated their characterization as international just as it did 
later in the medieval European situation. Among the various quasi- 
intemational mores of ancient China this one stands out: the people 
of belligerent rulers definitely did not consider each other as enemies, 
and there was no discrimination against subjects of an enemy prince. 
In peacetime, intercourse between the rulers and their envoys was ob¬ 
served in elaborately gradated ceremonials, depending on the rank of 
the persons concerned. There was much reflection on war and related 
subjects. The Grand Union of Chinese States planned by Confucius 
(551-479 B.c.) has been compared to the conception of the League of 
Nations. 

Treaties, invariably sunounded by religious s)Tnbols, mark the earli¬ 
est period of documentary Oriental history; in fact, as was pointed 
out, documentary history begins with a treaty. It cannot be doubted 
that there had been treaties, especially peace treaties, before. In this 
respect, the observations of ethnologists are significant, inasmuch as 
peace treaties are, or were, practiced by illiterate (which does not 
necessarily mean primitive) tribes. Here again the treaties appear as¬ 
sociated with religious sanctions and ceremonials. 

Noted writers have asserted that in international relations binding 
customs have preceded treaties. This is no more than a hyjwthesis. 
The writers apparently have in mind the inviolability of envoys, but 
the validity of the inviolability rule in early civilization is dubious. The 
ancient Egyptians, it seems, considered an envoy as a kind of hostage ® 
—a conception reappearing in much later history.'® Even in ancient 
India, we are told, the inviolability of envoys was not definitely recog- 
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nized except for the sparing of their lives; “ in ancient Greece it ex¬ 
isted only under special conditions.'* 

Warfare in the ancient Orient was aimed, just as with the primi¬ 
tives, at extirpating the enemy with no distinction of age or sex, and 
with unlimited relish in cruelty. We observe the beginnings of a 
religio-moral reaction among the Hindus and the Israelites; but similar 
restraints were absent in other nations, especially among the Assyrians 
who, despite their high civilization, excelled in cruelty. However, one 
must keep in mind that moderation in warfare, even during the Mid¬ 
dle Ages and beyond, remained to all intents and purposes a matter 
of racial disposition, political wisdom, military discipline, and per¬ 
sonal generosity. 


ANCIENT GREECE 

During the first millennium b.c. the Greeks entered the realm of 
history and soon evolved that amazingly high and many-sided culture 
which became an inexhaustible source of inspiration for later genera¬ 
tions. In the international sphere,'* however, the Greek outlook was 
limited. During the era of Greek independence a few treaties between 
Greek and non-Greek communities were concluded; but on the whole 
the Greeks considered the "barbarians," that is, the non-Greeks, as 
born enemies designated by nature to serve the Greeks as slaves. Aris¬ 
totle, in a famous passage of Politics, likens to a hunt the war against 
those who, though destined to be governed, will not submit; such a 
war he considers as "just by nature." We notice here a residue of no¬ 
tions belonging to the pre-civilizatory stage. However, the Athenian 
would not look at the Spartan as at a foreigner, even though the latter 
was actually his enemy. Despite political segregation and discord, the 
Greeks felt strongly that they belonged to the same racial, cultural, 
lingual, and religious community. From the very conflict between this 
sentiment and the actual political situation there evolved an elaborate 
system of religiolcgal ties among the Greek city-states, which in a way 
counteracted and mitigated the harsh effects of separation and an¬ 
tagonism. 

Perhaps the most distinct expression of political cohesion in the 
Hellenic world consisted in the multitude and variety of inter-Greek 
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treaties. Such an elaborate treaty system did not appear in the inter¬ 
national sphere until the nineteenth century. Familiar political com¬ 
pacts like peace treaties, alliances, and confederations form the bulk 
of the preserved Greek material; remarkably enough, up to the fourth 
century b.c. peace treaties were ordinarily concluded only for a definite 
period, reminiscent of earlier times in which war was the common 
condition. Other agreements, frequently embodied in political con¬ 
ventions, granted personal liberty and protection of property—includ¬ 
ing the right of acquiring real estate—to the citizens of the coK;on- 
tracting state, in a manner comparable to modern treaties of com¬ 
merce. Among treaty allowances of a now unfamiliar type, were rights 
of intermarriage and of attending public games. Confederate citi¬ 
zens frequently received more or less equality with nationals. These 
compacts (called "isopolities") varied greatly. Other agreements, 
again in connection with political arrangements, provided for im¬ 
portation and exportation and for a unified standard of coinage,'* 
while agreements on navigation seem to have been lacking. 

Even in the absence of a treaty, one Greek state often granted equal 
rights, or at least special protection, to the citizens of another—a fur¬ 
ther evidence of the feeling of kinship. 

One group of l<^ally recognized aliens, the metoikoi, was different 
in that it included a number of non-Greeks. The metoikoi were perma¬ 
nent residents, officially registered as such. Tliey enjoyed full juridical 
protection, but no political rights and no right to acquire real estate; 
and they were subject to conscription for lower military services. The 
metoikoi played an important role in trade and commerce; they were 
particularly numerous in Athens, constituting, it has been estimated, 
a tenth or an eighth of the population,—which at its climax amounted 
to half a million. 

Relation to international law is closer in the case of the proxenoi. 
The proxeuos was a prominent citizen to whom a foreign state offi¬ 
cially entrusted the protection of its citizens and various diplomatic 
functions within his own state. Tliough the institution of proxenoi 
easily lent itself to divided loyalty, it played an important role in 
Greek history. Tire proxeuos has frequently been likened to the 
modem consul, especially to the “consul-elected” who in modem 
times is chosen among the residents and even the nationals of tlie 
country of his mission. Yet the proxeuos was a political rather than 
commercial agent, and he was not officially admitted to his office in 
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his own state (there was no “exequatur”). Moreover, the powers and 
functions of the proxenoi varied greatly according to circumstances. 

Religious elements were an important factor in the legal relations 
of the Greek communities. Oaths of course were reciprocally taken in 
the making of compacts. A specifically Greek phenomenon of a Icgo- 
religious character was the amphictyony. An ampliictyony was an as¬ 
sociation bound by a covenant to protect a common sanctuary'. The 
sacred bond established among its members was frequently extended 
beyond the prime objective of the covenant so as to make them politi¬ 
cal confederates. This was particularly true of the amphictyony which 
was dedicated to the protection of the temple of Delphi, the holiest 
sanctuary of the Greeks. TTe religious motive also emerges in inter- 
Greek customs. Thus, throughout Greece, the right of asylum was rec¬ 
ognized (though not always respected) with regard to the persecuted 
who were taking refuge in certain temples. 

A remarkable trait of the ancient Greek scene was arbitration, 
which occurred in disputes on frontiers, on rights in streams and 
springs, and in other issues of public law.^® There were even a few, 
highly imperfect agreements to arbitrate disputes which miglit arise 
between the parties—a device which has become important only in 
very recent times. The arbitrators had to take an oath—sometimes in 
a sanctuary—to act impartially; one of the preserved formulas con¬ 
tains a self-imprecation of the arbitrator and his whole race in the 
case of a violation of his duties. Ordinarily a third state rather than a 
single person was made arbitrator, a practice suggesting a political 
conception of arbitration. The third state would delegate its arbitral 
power to a committee of three or more citizens or to a large group— 
who were probably chosen by lot, and in one case totaled no less than 
six hundred—thereby further strengthening the political factor. It is 
also strange, from a modern point of view, that it was apparently held 
proper for arbitrators to receive gifts and honors from the winning 
party. Arbitration is perhaps the brightest aspect of Greek “interna¬ 
tional” law; but writers have exaggerated the significance of Greek 
arbitration, apparently in a desire to hold out a venerable example to 
a deficient present. Not only was it virtually limited to inter-Greek 
feuds, but prior to the battle of Chaeronea (338 b.c.), by which Philip 
of Macedonia destroyed Greek independence, there were scarcely half 
a dozen authentic instances of arbitration scattered over two centuries. 
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Most of the alleged instances belong to later periods. Under Mace¬ 
donian domination, the arbitrator named was often the Macedonian 
king, and under Roman domination, the Roman senate—m each 
case with the power of delegation. During this period arbitration did 
not actually serve as a means of averting war among Greek states, 
which in fact had become politically impotent; arbitration was now 
a kind of administrative machinery in the hands of the Macedonian 
or Roman ruler—a form of statecraft concealing the use of what 
amounted to coercive authority. It is true that within the various fed¬ 
erations (leagues) which emerged in the Hellenistic era after the 
death of Alexander the Great (323 b.c.), arbitration was often re¬ 
sorted to in disputes between the diminutive member states of the 
federations; but this arbitration also seems to have had a more or 
less compulsory character under the control of the respective federal 
authorities, and can hardly be likened to arbitration between modem 
independent states. 

Peaceful relations among the Greek communities were much dis¬ 
turbed by the practice of reprisals.^* Today, we use the term “repri¬ 
sals” for blockades and other coercive measures taken by one govern¬ 
ment against another for the enforcement of an asserted international 
right. However, they originated in an ancient custom which permitted 
an individual to use force for the protection of rights not only against 
an alleged foreign wrongdoer but against his country and fellow citi¬ 
zens as well. Though the practice suggests a crude legal notion of joint 
responsibility of a community for actions of its members (an idea 
always alive in the political field), private reprisals are preeminently 
symptomatic of lawlessness and barbarism. TTiis is very true of ancient 
Greece, especially in the first centuries of her documentary history, 
when people enjoyed little or no protection outside their city s boun¬ 
daries. Reprisals were allowed not only against the property, but 
sometimes against the person, of a foreigner who could be seized and 
abducted. There was even a special word for that practice, androlepsia. 
Sometimes reprisals were prohibited by treaty. There are also isolated 
examples, of litigation with foreigners, in which foreign judges were 
allowed to participate in the procedure—a measure consonant with 
the idea of arbitration, and dimly suggesting something like interna¬ 
tional tribunals.^^ 

On the capture of foreign ships in war or peace the Greeks had 
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rather loose ideas. In fact, the feat of pirates was often glorified, 
conception of piracy as something criminal in itself was unfamiliar 
to them, as it was generally to the ancient world.*® 

Regarding the Greek attitude toward warfare in general, nothing 
is more significant than certain remarks ascribed to Socrates by Plato. 
According to Plato, he proposed to limit the concept of war to fights 
with the barbarians; fights among Greeks, he said, were not wars, they 
were "disease and discord." Hence he suggested that %vars among 
Greeks, if they could not be avoided, ought to be waged with modera¬ 
tion. As a matter of fact, there are many reports on acts of restraint 
and clemency in inter-Greek armed contests. But it is difficult to dis¬ 
cover lawlike rules of warfare. One might mention, perhaps, that the 
protection granted to sanctuaries by amphictyonic treaties was par¬ 
ticularly intended for wartime. Some religious practices, it seems, were 
very generally followed in war: the asylum of temples was extended 
to fugitives from battle; priests were usually held inviolable; and each 
belligerent party was to be permitted by the enemy to ury its ea 
A memorable and noble custom forbade the erecting of stone or 
bronze trophies on a battlefield; only wooden trophic were allowed 
—there should be no perpetual symbol of enmity.*® Still, there w^s 
in Greece nothing like the Code of Manu or Indian meekness. 

In retrospect it appears that the rules observed in the relations 
among the ancient Greek states were largely religious and despite the 
independence of the states, in reality rather intermunicipal In no way 
were they related to a broad conception of a family of nations. They 
were simply the expression of racial and cultural unity, hence of a 
national sentiment which asserted itself over political division. There 
arc some interesting and occasionally fascinating similarities with 
phenomena of modern international law, but they are accidental. The 
Greek practices failed to open avenues of progressive development. 
Tire great and manifold aptitudes of the ancient Greeks did not in¬ 
clude a particular talent for legal thought. However, Roman ideas on 
subjects related to international law were mfiuenced by Greek phi¬ 
losophy, and it is in this indirect way that Greek thought has become 
an effective ferment in the evolution of the law of nations. 



lO 


Antiquity 


ANCIENT ROME 

In contrast to ancient Greece, the law was paramount among the 
cultural achievements of ancient Rome. Roman private law, as com¬ 
piled and handed dowm to posterity by the Corpus juris civilis of the 
Byzantine emperor Justinian (aj). 527-565), has earned eternal glory. 
\^at one might call the international law of the Romans is of minor 
significance—another diversity from the Greek situation. Neverthe¬ 
less, the unique strength and greatness of the Roman legal genius is 
perceptible in the international sphere also.*® 

With the Romans still more than with the Greeks the background 
of treaties and war was religious. As early as the era of the kings, which 
ended in 509 b.c., a special group of priests, the fetiales, organized in 
the collegium fetialium, was entrusted with the administration of the 
religious ceremonials pertaining to treaties and to war and other inter¬ 
national matters (legation, extradition).*^ The rites accompanying 
the conclusion of treaties did not essentially differ from those found 
elsewhere in antiquity; they included invocation of the gods, sacrifices, 
and self-imprecation. The functions of the fetiales in respect to the 
beginning of a war were more remarkable. It was for them to decide 
whether a foreign nation had violated its duties toward the Romans. 
The elaborate proceeding did not provide for the active cooperation of 
the foreign nation, but whenever the latter was deemed guilty of a 
violation of its duties, the delegate of the fetiales, under oath by the 
Roman gods as to the justice of his assertion, would demand satisfac¬ 
tion of the foreign nation. Tire oath culminated in self-execration con¬ 
demning the whole Roman people should the delegate’s assertion be 
wrong. In case the foreign nation wanted time for deliberation, thirty 
or thirty-three days would be granted. In the days of the Republic, if 
the period terminated without result, the fetiales would certify to 
the senate the existence of a just cause of war; the ultimate political 
decision was left with the senate and the people. The war, if de¬ 
clared, would then be “just” as well as “pious ”—belum justum et 
pium. The proceeding gave assurance to the Romans that in the con¬ 
test the gods would side with them; it thereby strengthened the morale 
of the people. Theoretically, the jus fetiale was Roman municipal law, 
a part of the unwTitten law of the Roman constitution; but, in the 



Ancient Rome 


11 

hypothesis of an offense committed against the Romans by the for- 
eign nation, it contained a crude international notion. During and 
following the later republican era, the /us fetiale faded, especially in 
its application to war; but the conception of just war surv ived and as¬ 
sumed a new and formidable significance in later periods: in fact, the 
invention of the “just war” doctrine constitutes the foremost Roman 
contribution to the history of international law. 

The comparatively infrequent treaties of the Romans were for the 
most part concluded under the Republic, and they are on the whole 
not good examples of international law. Most of them reflect in terse 
technical phraseology the Roman methods of political expansion. In 
addition to the familiar forms of vassalage treaties, the Romans de¬ 
veloped a highly characteristic type of treaty of surrender (deditio). 
Following the model of “stipulations"—formal transactions developed 
in the Roman law of private contracts—the representative of tlie Ro¬ 
mans, in concise, traditional language, would put certain preliminary 
questions (on power of attorney and liberty of disposal) to tlie repre¬ 
sentatives of the vanquished nation, and upon a satisfaetory answer 
would ask them whether their nation was willing to surrender to the 
Romans the persons and property, sacred and profane, of their na¬ 
tionals. In the case of an affirmative reply, the Roman representative 
in the name of the Roman people would declare his acceptance of 
the deditio. The surrendering party thereby gained a fair chance for, 
though not a claim to, indulgent treatment. Another characteristic 
type of Roman treaty is presented by the “unequal alliances” {foedera 
iniqua), by which the allied country recognized the superior majeatas 
of Rome and possibly submitted to formal restrictions of its right to 
wage a war of its own. Such alliances are akin to compacts of vassalage. 
Among the other treaties of the Roman Republic those concluded 
with Carthage in 509, 306, and 279 b.c. are outstanding. They may 
roughly be characterized as establisliing reciprocal spheres of interest, 
with heavy maritime restrictions laid upon the Romans, whose ships 
were excluded from important—primarily African—coastal waters. It 
was a most unusual t)’pe of convention. 

Imperial Rome had no great need of international conventions. 
Emperors of the second and third centuries of the Christian Era en¬ 
tered into commercial agreements with neighboring nations which 
opened the frontiers at definite places and times for the purpose of 
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trade. The first and most important agreement of this type was made 
in A.D. 175, between Marcus Aurelius and the German tribe of the 
Marcomanni.®* 

The differentiation between an international agreement and its 
ratification was known to the Romans and led to an extreme conse¬ 
quence: tlie Roman negotiator who, under oath, had entered into an 
agreement to which the senate denied ratification was extradited to 
the other party, a rule probably motivated by a desire to placate the 
gods invoked by the negotiator. 

Apart from treaties, not much can be said of Roman state practice 
in matters of international law. Inviolability of envoys was recognized. 
And though strangers were generally considered to be outside the pale 
of the law the Romans actually did not extensively discriminate 
against barbarians or against others racially foreign: one may say that, 
in contradistinction to the Greeks, the Romans did not live in a 
state of latent hostilit)' with the rest of the world. TTiis disposition 
also influenced their wars. VVliile legal or religious restrictions of war¬ 
fare did not exist, and excesses of cruelty occurred from time to time, 
discipline and prudent moderation prevailed. The Romans were bent 
more upon adding foreign nations to the empire than upon extermi¬ 
nating them. 

The main significance of Roman law for the development of inter¬ 
national law is indirect, however.^^ When in the sixteenth and seven¬ 
teenth centuries the first inquiries into the legal aspects of interna¬ 
tional relations emerged, it was quite natural that writers and diplo¬ 
mats found in Roman law a pertinent hame of reference. Roman law 
was at that time the commoi> law of the Holy Roman Empire, and 
it enjoyed high authority everywhere in the West. England, as will 
be seen, was first instrumental in propelling Roman law into the 
international sphere.*® Unfortunately, the Roman sources were pri¬ 
marily concerned with private law; on international law they said vir¬ 
tually nothing. Hence writers would quite indiscriminately apply terms 
of Roman private law to seemingly analogous international situations. 
Rules on private ownership {dominium) were applied to territorial 
sovereignty; mles on private contracts, to treaties; rules on mandatiim^ 
to the functions of diplomatic agents, etc. It was only in the eight¬ 
eenth, and more particularly in the nineteenth, century that the hold 
of ancient Roman law on the theory of international law was definitely 
broken. 
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Vestiges of doctrinal affiliation with Roman law are widely apparent 
in the terminology of modem international law.*® Thus the term 
“state servitude” stems from the Roman servitus^ which indicates 
rights of passage and other “easements” attached to a parcel of land; 
the term “prescription” and its types (extinctive, acquisitive, imme¬ 
morial) are taken from Roman sources; the word “occupation,” as 
applied to the seizure of a territory not yet under a sovereign, is de¬ 
rived from the Roman occupatio, which means appropriation of a 
thing movable or immovable which belongs to no one; terms like 
“alluvion” and “accretion” are likewise Roman. It is more difEciilt to 
specify definite Roman norms incorporated in modem international 
law. Possible examples would be the rule that in the occupation of 
newly discovered lands, title of sovereignty is acquired only by the 
taking of possession; or the basic idea of extinctive prescription accord¬ 
ing to which a claim is definitely barred by lapse of time. 

Probably the most conspicuous evidence of the historic affiliation 
of Roman and international law is the familiar name “law of nations” 
(droit des gens, Volkerrecht), which is a literal translation of the 
Roman gens gentium. This relation requires a somewhat closer in¬ 
quiry.** 

The ancestral Roman law, exclusively applicable to Roman citizens, 
was an extremely rigid, harsh, and narrow law sprung from the needs 
of a primitive rural community. It was characterized by the require¬ 
ment of utterly cumbersome formalities for the few typical transac¬ 
tions which it recognized. Non-Romans remained theoretically out¬ 
side the boundary of the law. This crude and archaic system, the jus 
civile, could not persist once Rome began to grow into a large em¬ 
porium and to attract numerous foreigners. Their status was officially 
recognized in 242 b.c. when a special magistrate {praetor peregrinus) 
was instituted to take care, by appointed judges, of litigation between 
foreigners or beris'een a foreigner and a citizen. Through tliis pro¬ 
cedure, new and liberal rules evolved, amalgamating valuable elements 
of Roman as well as foreign law, and imbued with the principles of 
fairness and equity. The archaic formalities of the jus civile were to a 
great extent discarded; for instance, sales and contracts for sale were 
recognized if made orally, or even through conclusive conduct tacitly, 
whereas the jus civile required for analogous transactions the presence 
of five witnesses and the observance of elaborate formalities. Gradu¬ 
ally the new liberal body of rules was extended to litigation bcUveen 
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Roman citizens and became, as the jus gentium —^in contradistinction 
to the jus civile of old—the core of what we consider today as the 
classical Roman law. 

The evolution of the jus gentium symbolizes Roman liberalism 
toward foreign culture; but this jus gentium had nothing to do with 
the modem law of nations, which, we know, means the law governing 
relations among independent states as such. The jus gentium is a na¬ 
tional Roman law—though sometimes borrowed from foreign sources 
—and it is virtually "private law,” that is, it is concerned with relation¬ 
ships among individuals. 

At times, however, the Roman sources employ the juxtaposition of 
jus civile—jus gentium in a somewhat different sense. Particularly the 
Institutes, the 6rst part of the Corpus juris, start with an obser\'ation 
of the famous jurist Gaius (second century of the Christian Era), who 
contrasts the jus civile as a law established by each people (populus) 
for itself, with the jus gentium which is the law established among all 
men (homines) by natural reason and observed as it were by all na¬ 
tions (gentes). This amounts to a philosophical generalization of 
Roman conditions. Wliile the historical jus gentium of the Romans 
only here and there utilizes foreign experience, the philosophical jus 
gentium as defined by Gaius is a comprehensive concept which in¬ 
cludes rules and legal institutions (allegedly) found everywhere, such 
as matrimony, protection of property-, or the wrongdoer’s obligation 
for damages; it is a universal law. Among its subjects, matters of in¬ 
ternational character, like the inviolability of envoys or the law on 
spoils in war, are mentioned in the sources; but this, of course, is not 
tantamount to equating jus gentium and international law. The bulk 
of the philosophical jus gentium, too, consists of private law, aug¬ 
mented by some topics of internal public law, for example, the status 
of the deportatus, who is said to enjoy the jus gentium though not 
special political rights (that is, not rights derived from the jus civile). 

The distinction between jus civile and jus gentium was adopted and 
elaborated by medieval and post-medieval writers with the result that 
the ambiguity of the concept of jus gentium was further increased. 
On tlie whole, the meaning of universal law came to prevail. It is 
only in the seventeenth century that jus gentium began to assume the 
significance of a technical term for the law among independent states. 
Unfortunately, the translation of this into "law of nations,” or even 
into international law has been applied frequently to earlier refer- 
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ences to jus gentium, though the former translation is misleading 
and the latter definitely inaccurate. In this volume the term jus gen¬ 
tium will remain untranslated except where it was actually employed 
in the modern sense of the “law of nations.” 

The problems of terminology and meaning were aggravated by an¬ 
other conception appearing in the Roman sources; viz., the one of nat¬ 
ural law or law of nature {jus naturale, jus naturae). Here Greek tra¬ 
dition enters. The idea of natural law, that is, of universally applicable 
rules derived from right reason, is owed to Greek, and particularly to 
Stoic, philosophy of the third century b.c. Stoic philosophy found 
numerous followers in Rome, among them the jurist Cicero who did 
much to popularize Greek philosophy in his country. Thus natural 
law became familiar in Roman jurisprudence. The Corpus juris itself 
contains a number of references to natural law and to natural reason 
as a source of law, though they hardly amount to more than rationaliz¬ 
ing and perhaps here and there to amending the inherited law in 
terms of natural justice. Being unenforceable in itself, natural law 
was considered by the Romans to be inferior to the law proper.The 
vagueness of the conception is brought home by the fact that in some 
utterances, incorporated in the Corpus juris, of the great Roman jurist 
Ulpian (d. a.d. 228) natural law is depicted as extending to animals 
inasmuch as they have in common with man the habits of mating 
and of breeding and of educating progeny. Tliis tenet, inspired by 
mystical conceptions of Pythagorean philosophy, was not generally 
recognized by the Roman jurists. With Ulpian himself it was of no 
legal consequence and perhaps no more than an ostentation of philo¬ 
sophical profundity, not uncommon with legal writers; still it offered 
to the scholastics of later times an occasion for learned disquisitions 
and refutations. 

The bearing of the natural-law doctrine upon the history of inter¬ 
national law is twofold. For one thing, in Roman sources natural law 
is frequently identified with the philosophical jus gentium —the uni¬ 
versality of a given rule was quite understandably taken as an indica¬ 
tion of its naturalness, that is, of its origin from right reason. For 
instance, inviolability of envoys derived by the sources from jus gen¬ 
tium may just as well serve as an example of natural law. Gaius’ defi¬ 
nition of jus gentium, with its reference to “natural reason,” clearly 
points to the law of nature. On the other hand, the Roman sources 



i6 Antiquity 

at times contrast jus gentium and jus naturale; slavery, because found 
everywhere, is declared to be an institution of the jus gentiuniy but is 
held not to belong to the jus naturale, since by nature all men are 
free. Thus the doctrine of natural law has evoked a bewildering con¬ 
troversy about the character of the jus gentium. 

TTie other bearing of natural law upon international law is more 
direct. The extreme vagueness, the venerability, and an assumed sanc¬ 
tity of natural law made that notion in later times a kind of magic 
wand for learned dialecticians to represent new ideas and demands 
as legitimate offspring of that time-honored conception. International 
law is an outstanding example of this procedure. 
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The Middle Ages—West 


BARRIERS TO INTERNATIONAL LAW 


Ecclesiastical Law 

The medieval climate of the Western world was not fav orable to the 
development of international law.‘ This is obvious v. respect to 
the Dark Ages, which, following the collapse of the Roman Empire, 
knew little of law at all. The reconstruction of law and, for that matter, 
of civilization was mainly the work of the Church. In the course of 
centuries the Church developed a comprehensive legal system, the 
canon law. This was codified during the late Middle Ages in the several 
collectanea composing what came to be called the Corpus juris can- 
onici. Canon law was not “national’' or “international”; it was “supra¬ 
national” and even universal, exacting obedience all over the Chris¬ 
tian world. Although concerned in the first place with matters spirit¬ 
ual, moral, and ecclesiastical, it far intruded, directly and indirectly, 
upon spheres which have come to be considered as proper provinces 
of secular power. Particularly, the Church was able to prescribe rules 
in the sphere of international relations, rules far more coercive than 
those presented by the international law of our day; in fact, such effec¬ 
tive sanctions were available as excommunication and threat of pun¬ 
ishment in the world beyond. 

Perhaps the greatest contribution to the Church in the secular field 
was related to the law of war and peace. The feuds, or “private wars,” 
were the scourge of continental Europe during the Middle Ages. On 
principle, feuds were held lawful under conditions which differed in 
the various territories. Where medieval writers discuss “war,” they 
envisage also “private” wars. The Church could not help recognizing 
the legitimacy of these bloody contests; it tried, however, to repress 
the evil as much as possible. This was done by the proclamation of 
“Truces of God” ^ays during which feuds were prohibited. In 
1041 such truces were expanded by assemblies of French prelates 
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to last from sunset on Wednesday in each week to sunrise on Monday. 
The rule spread from France to other countries and was made general 
ecclesiastical law by Church councils, particularly by the Third Lat- 
eran Council in 1179. In England the right of feudal lords to wage 
wars of their own was not recognized, at least after the Norman con¬ 
quest, and the prohibition was sufficiently enforced by the kings. 
Hence, “Truces of God” proved to be unnecessary there. 

Of course, suppression of feuds is not exactly a matter of interna¬ 
tional law. Another line of ecclesiastical activity, regulation by the 
Church of general warfare, is nearer to the proper field of our in¬ 
quiry, but is of only limited importance. The most significant act of 
pertinent Church legislation was the interdiction pronounced by the 
Third Lateran Council against the enslavement of Christian prison¬ 
ers of war. TTie Second Lateran Council (1139) forbade the use of 
crossbow and arch as "deadly and odious to God.” ® The rule, which 
certainly appears curious in the era of the atomic bomb, aimed prob¬ 
ably at preserving knightly forms of combat.* The use of poisoned 
weapons, widespread in the period, was not prohibited.® 

I’he habit of confirming treaties and promises by an oath per¬ 
sisted during the Middle Ages. The general lawlessness of the period 
led even to an increase of solemnities.® The oath had to be "corporeal”; 
physical action was required, such as placing the hand on the Gospels 
or on sacred relics, sometimes with strange elaborations.^ Up to the 
bvelfth century, taking the oath was tantamount to the very consum¬ 
mation of the treaty. Later, with the spread of the art of writing, the 
signing or exchange of treaty documents became the decisive act, 
while the oath came to be accessory only.® In either case the oath, 
being a “sacrament,” subjected the obligation incurred to the jurisdic¬ 
tion of the Churcl*. This meant, on the one hand, an important guar¬ 
anty, inasmuch as vhe violator had to fear the punishments ordained 
for grave sins. On the other hand, Ghurch law developed a refined 
and perilous doctrine regarding the invalidity of oaths and promises. 
Not only were various “tacit conditions” admitted, the deficiency of 
which would invalidate the oath,® but generally oaths and promises 
running counter to the interests of the Church —and this was ex¬ 
tended to agreements with heretic and schismatic princes —were 
declared null and void. The promisor might even be duty-bound to 
act contrary to his illicit promise.^ Moreover, validity of the oath 
would not make it inviolable. The Church could intervene by way of 
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dispensation, for which the Pope had supreme and unlimited power, 
while other Church dignitaries possessed that power either by papal 
delegation or, to a limited extent, ex officio. The frequency of such dis¬ 
pensations finally led to a reaction on the part of the princes. Since 
the second half of the fourteenth century treaty clauses made their 
appearance, by which princes obligated themselves under oath (sic) 
never to seek dispensation. Generally there was in the Middle Ages 
very little honesty in treaty matters. 

Exalted ideas of papal paramountcy contributed to further ecclesi¬ 
astical intrusion in the international field. The Popes remained within 
the limits of religious authority by conferring upon kings such titles 
as Rex Christianissimus (France), Rex Catholicus (Spain), and Fidei 
Defensor (England), though actually these appellations became parts 
of the royal titles in secular matters. But the Pope would also grant 
secular honors, such as duke or count, and occasionally even the title 
of king, which was generally held to be the Emperor's prerogative. 
Characteristically enough, in 1178 Leo 11 of Lesser Armenia wanted 
to receive the royal dignity from both Pope and Emperor.^’ A re¬ 
markable occurrence was the papal grant of that dignity to a Greek 
Orthodox prince; in 1255 the title of Rex Russiae was conferred upon 
Daniel of Galicia by Pope Alexander IV.“ 

Also, the popes claimed on the ground of their divine mission a 
supreme arbitral power over all Christians. This doctrine found a 
remarkable application when, in 1298, Edward I of England and 
Philip the Fair of France submitted a dispute to Pope Boniface VIII 
“as to a private person and as to Bcncdictus Gaetanus” (the original 
name of Boniface VIII). None the less, Boniface imjx)scd his award 
on the strength of his pontifical authority, observing all the solemn 
forms prescribed in such a case, whereupon Philip tlie Fair rejected 
the award. Not infrequently the Pope would depose kings, and even 
emperors (Otto IV, Frederick II), and release subjects from their 
obligations toward the deposed ruler. The climax was reached by a 
theory which represented the Pope as the lord paramount of the world. 
It was on this theory that Pope Alexander VI undertook, in 1493, to 
divide the New World between Spain and Portugal.'* But there were 
some medieval precedents for tliis. In 1155 Pope Hadrian IV con¬ 
ferred upon Henry II of England the power to conquer Ireland.*® 
Similarly, in 1455, Pope Nicholas V vested in the King of Portugal 
power to seize all countries that might be discovered westward of a line 
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drawn from Cape Badajoz through Guinea. Still the popes relied in 
these and other cases rather on their right and duty to spread the Gos¬ 
pel to all countries and to overcome the resistance of the enemies of 
Christianity, though there was also a doctrine which claimed for the 
Pope spiritual domination over the infidels.*^ In any case the prince 
obtained through papal support enhancement of the dignity of their 
enterprise and the cooperation of the Church in colonization, which 

meant first of all Christianization. 

The crusades form a special chapter in the history of ecclesiastic 
legal activities in the international orbit. While part of the Church s 
crusade legislation was entirely related to the inter-European scene 
such as the expansion of ecclesiastical jurisdiction over the estates of 
the erusaders —international relations were affected by decrees of 
popes and Church councils prohibiting the sale, to the Saracens, of 
arms, ships, lumber for ship construction, and other goods useful in 
warfare; in fact, any trade with the Saracens came to be considered 
as illicit.^® Severity of the penalties increased steadily."® To excom¬ 
munication were added massive fines and disqualification for public 
office. Tlic violators were also threatened with the loss of capacity to 
make a will or to acquire property by succession, and with forfeiture 
to the Church of all the property involved. Finally, confiscation of the 
wrongdoer’s entire property, and even servitude in the hands of any 
captor w’ere held out as a menace. On the insistence of the ecclesiasti¬ 
cal authorities the prohibitions were, to a great extent, incorporated 
in enactments of secular rulers. However, this overharsh legislation was 
on the whole a failure—a fact of perhaps general significance. The de¬ 
sire for the riches of the Orient proved to be stronger than the respect 
for law and papal commands. Evasion of all kinds, participated in by 
princes and cities, became rampant. Open offenses, too, occurred on 
a large scale. When, in 1250, the King of .\ragon entered into a com¬ 
mercial agreement with the Caliph of Eg^pt, Pope Gregors' X con¬ 
demned the agreement in a bull; but this did not stop the Aragon- 
Egvpt trade; in 1272 the King had a consul in Alexandria.-' And we 
shall sec that there were many other Christian-Moslem conventions. 
Finally the popes had to yield. The Curia and authorized ecclesiastics 
would grant liccnr,cs for the prohibited trade, and on a large scale 
absolution for contravention was granted upon payment of an amende 
of a fourth or a fifth of the gains obtained. The Venetian merchants 
received a general license from Pope Benedict XII in 1345.'* However, 
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political alliances with non-Christian rulers were held illicit during 
the Middle Ages and later. 

Violations of anti-Saracen legislation were considered to be “contrcr 
bannum'' Some believe this to be the etymological origin of “contra¬ 
band/’ and writers have applied the latter term to the anti-Saracen- 
legislation. Juridically, such language is not entirely correct. Note that 
the legislation was addressed not to “neutrals,” as are modem rules on 
contraband, but to persons subject to the jurisdiction of the ecclesias¬ 
tical or secular lawgiver. Besides, it did not presuppose the existence 
of an actual state of war, the intention being to withhold from the 
Saracens the tools for future warfare. 

Imperial Law 

Besides the Pope, the Emperor represented supreme and universal 
authority in the Western world. In 800 Pope Leo III, conferring the 
Imperial Crown upon Charlemagne, restored thereby the Roman Em¬ 
pire in the West and sanctified it in the Christian spirit. The Holy 
Roman Empire, as it came to be called in later centuries, encompassed 
roughly central Europe, including Burgundy and the Netherlands, 
northern Italy, and at times, Denmark, Hungary, and Poland.*® 
Legally, this was one grand monarchy; consequently, there could not 
be “international” relations among its members (princes or free 
cities). The authority of the Emperor extended in a measure even 
beyond the Empire’s frontiers. The desire of Western humanity for 
universal power—springing from incessant bloody fights and a desolate 
state of public administration—enhanced the ideological significance 
of the Empire. Authority to confer the title of “king” upon other 
rulers was considered to reside exclusively, or at least principally, with 
him. For the most part, princes of the Empire or its dependancics were 
the recipients of royal rank (e.g., Bohemia in 1088).** And the para¬ 
mount dignity and diplomatic precedence of the Emperor—the 
Rorminorum Rex semper Augustus —was recognized during the Mid¬ 
dle Ages throughout the West, though prior to the twelfth century the 
title Imperator was sometimes usurjjcd by minor rulers.** 

'Fhese arc practically the only aspects of imperial power that have a 
legal bearing upon international relations. One may add that follow¬ 
ing the example of the Church-inspired Truces of God the emperors 
contributed to the suppression of feuds through proclamation of 
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“Peaces of the Land” (Landfrieden) . This was done first in 1152 by 
Frederick Barbarossa, and more comprehensively in 1235 by Frederick 
II. We shall have to mention some measures of the latter monarch on 
the protection of foreignere and of the shipwrecked; but, even so, the 
list of pertinent imperial achievements is rather scanty. Ce^inly it 
remains far behind ecclesiastical legislation. The disproportion accu¬ 
rately reflects the imbalance of the political situation. 

Feudal Law 

The evolution of international law in the Middle Ages was not only 
counteracted by “supranational” law, ecclesiastic and imperial; feudal¬ 
ism, too, worked in that direction.^® Feudalism originated in the early 
Middle Ages from the need of attaining protection against enemies 
and lawless elements through local organization of military power. 
The weaker party, the vassal, entered into a contract with the mightier, 
the lord, under which the vassal owed the lord military service, fidelity, 
obedience, and tribute, whereas the lord owed protection to the vassal. 
The feudal bond extended to the land held by the vassal and to its 
tenants. These, as well as the tenants of the lord’s manor, became serfs 
bound to the soil. This system rendered the lord ruler over land and 
men. Often he acquired judicial power and other prerogatives from 
secular mlers and from the Church. The result was a “pulverization 
of government. On the other hand, a lord might well be the vassal of 
another lord, because the position of a vassal was considered as an 
honorable one. Hence, feudal “hierarchies” developed, often under the 
overlordship of Emperor, King, or Pope. 

Feudal ties cut across national frontiers. The King of England was 
for a time a vassal of the King of France with respect to the Duchy of 
Normandy; and the Count of Champagne, a French peer and a vassal 
to the King of France, held fiefs from the Emperor and the Duke of 
Burgundy. This aspect of feudalism, which might be called its “trans¬ 
national” effect, appeared most significantly in the overlordships of 
the Pope.^^ Thus the King of Aragon took Sicily and Naples as fiefs 
from the Pope. These arrangements originated primarily in the desire 
of the princes to obtain in foreign or domestic matters the support of 
papal power. The latter aspect is illustrated by the submission in 
1213 by John of England to the overlordship of Pope Innocent III and 
the subsequent papal invalidation of the Magna Carta which had been 
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forced upon the King by the barons. All these situations were governed 
by feudal—that is secular—rather than by ecclesiastical law. llic vas¬ 
sal prince had to pay homage as well as money tribute to the Pope. 
Feudal law was of greatest significance to the Church also, because 
of her vast lands. Under these influences and the general spirit of tlie 
period the conception of the Pope as the overlord of Cliristcndom 
tended to assume a feudal tinge. Broad theories of feudal o\erlordsliip 
were also applied to the Emperor and to the kings; they contributed 
to the strengthening of monarchy, and thereby to the ultimate ex¬ 
tinction of feudalism. 

International law has preserved a reminiscence of feudalism in the 
term “suzerain” which originally referred to the feudal overlord but 
was later applied to the superior mler in the case of protectorates and 
similar relationships of international law. 

SEEDS OF INTERNATIONAL LAW 

Despite the adverse effects of supranational and feudal laws, some 
leeway was left to international law. Such law could arise particularly 
among the countries outside the Empire, including England, France, 
Castile, Aragon, Portugal, Sweden, and Venice.^"* I'lrc Empire as 
such rarely entered international arrangements—a memorable in¬ 
stance being the compact of Joppa (1229) between Emperor Fred¬ 
erick 11 and the Sultan El Kamil during the Fifth Crusade.*® Princes 
and municipalities of the Empire concluded conventions primarily 
among themselves; but, as imperial power steadily declined, they 
entered agreements also with outside rulers. Conventions of that type 
were especially made by great Italian communities like Pisa, Genoa, 
and Milan.*® Old civilization and new wealth transformed these cities 
(Venice even more so) into centers of culture and progress. Venice 
and Genoa were also the first to raise the crucial issue of the h’rccdom 
of the Seas, by claiming exclusive navigation and fisheries in the Adri¬ 
atic and the Ligurian Sea, respectively.®* In the north of Europe the 
Hanseatic League's far-flung political and commercial activities 
brought developments in international law, though not to the saiiie 
extent as the enterprises of the Italians. 

TTie types of medieval treaties reflect widely the bellicose spirit of 
the age. Truces, peace treaties, and alliances were in the fore. Curiorisly 
enough, one of these medieval alliances that was strongly phrased— 
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namely, an Anglo-Portuguese treaty of 1373—was revived as late as 
1943, in World War II, when Portugal threw open her airfields to 
England.®^ As a treaty feature not known in our day, one may note the 
undertaking by signatories of peace treaties or alliances to extradite 
political adversaries of the co contracting ruler —an arrangement 
traceable, we know, to early antiquity.^* Feudal notions were another 
formative element in medieval treaties, especially the notion of the 
lord's dominion over his territory and its inhabitants. That feature 
accounts for the many agreements by which the succession to the 
power of territories was arranged by way of inheritance or marriage, 
or of downright sale; temporary transfers by way of ‘‘pledging a ter- 
ritoiy' were not unusual. At variance with modem usage, treaties were 
frequently strengthened not only by oaths but by the pledging of 
places or forts or jewels or other valuable property, and by the giving 
of hostages.^® There was a definite rule that, in the case of failure 
of performance on the part of the debtor, the hostage must not be put 
to death but might be further detained. Sometimes powerful nobles 
would act as guarantors (conservdfores).*® Of course, all these im¬ 
plementations and recnforcements of treaties are only more evidence 
of the general lack of faith in promises. 

Arbitration agreements occurred relatively often during the thir¬ 
teenth, fourteenth, and the first half of the fifteenth century between 
minor as well as major rulers, not only on matters of private law, but 
on questions which we would consider today as pertaining to inter¬ 
national law—for instance, on frontiers.®’ The property-right concep¬ 
tion of feudal power was favorable to arbitral settlement, a process 
conceived in the light of the ancient Roman law on private arbitration. 
Arbitration was also furthered by the political insignificance of many 
of the litigant potentates and by disintegration of the medieval judicial 
system. 

Bishops and other prelates, if at the same time territorial rulers, 
were frequently parties in medieval arbitration. Christian tradition 
may have been a factor in these attempts at peaceful settlement, but 
it did not change the essentially secular character of the proceedings. 
The same was true of the equally frequent function of high ecclesias¬ 
tics as arbitrators. Only the rare exercise of the Pope’s supreme arbi¬ 
tral power was different; it rested on religious dogma and ecclesiastical 
law. 

Tlie advanced state of medieval arbitration is evidenced by agree- 
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ments to arbitrate future disputes under a permanent arrangement. 
A remarkable instance is an arbitral compact of 1343 between King 
Waldemar of Denmark and King Magnus of Sweden; twenty-four 
bishops and knights—twelve to be appointed by each king—were 
to be the arbitrators and conciliators.®* Generally, the Middle Ages 
preferred large arbitral tribunals and an even number of arbitrators, 
both features indicating a likening of arbitration to conciliation. Tlie 
latter task was sometimes expressly imposed upon the arbitrators.** 
but was generally understood to be the desirable and paramount ob¬ 
jective of the proceeding. TTie frequency of amicable settlements ac¬ 
counts, perhaps, for the fact that not much of arbitral decisions has 
been preserved. Commissions authorized only for conciliation apn 
peared here and there in Italian practice.^* There are also instances of 
princes serving as mediators.*' 

On the whole, however, arbitration and kindred procedures were 
rare exceptions. Government monopoly of the use of coercive force 
in the prosecution of rights is essentially a post-medieval development; 
the Middle Ages were widely dominated by violent action through 
small social bodies such as cities and through individuals. Tire devas¬ 
tation wrought by feuds has already been mentioned. Reprisal 
against foreigners was another legal institution of a most obnoxious 
kind.** While feuds might be aimed at reprisals, the two institutions 
were different; and not only so in legal contemplation. England, as 
has been seen, was not plagued by feuds; but reprisals were common, 
playing an important part in intermunicipal relations.*® 

As in ancient Greece, suppression of reprisals was canied out by 
autonomous legislation and by way of treaties; but these measures 
were now more refined. Princes and municipalities felt keenly that 
they might become implicated in dangerous situations through re¬ 
prisals staged by their subjects. Hence, statutory legislation, especially 
in Italy, made such reprisals dependent on authorization by the gov¬ 
ernment. That authorization—in English parlance, “letters of re¬ 
prisals"—would be granted only where statutory prerequisites were 
met, and only for the recovery of a definite amount. In England, town- 
to-town reprisals were first restricted by borough charters and, in 
1275, prohibited by Parliament. In the international area effective 
cure could be attained only by treaties, many of which were concluded 
among Italian governments.** Generally, international agreements 
and autonomous legislation alike required that, if reprisals were to be 
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authorized, the complainant must have suffered “denial of justice” ** 
in the foreign state while prosecuting his claim there. That require¬ 
ment offered the home state an opportunity of interposition with the 
other state and of negotiations for avoiding the actual use of re¬ 
prisals.^® By the end of the Middle Ages private reprisals had prac¬ 
tically disappeared except that the western European countries con¬ 
tinued the issuance of “letters of reprisals” for use on the high seas, a 
practice intert\\'ined with “privateering.” 

The legal status of diplomatic envoys did not change much in the 
Middle Ages. Just as in the past, envoys were appointed ad hoc —for 
instance, to negotiate peace or a definite treaty. Not even then could 
their safety be taken for granted in the absence of particular agree¬ 
ments or safe conducts.^® Characteristically enough, clerics were often 
chosen as envoys because of the special protection they enjoyed 
through canon law and the power of the Church. However, a new 
type of envoy appeared—the permanent ambassador.^" This envoy 
emerged first in the practice of the Italian city-states during the 
second half of the fifteenth century (according to some writers, even 
earlier); Venice, with her ^\^de network of foreign relations, played a 
leading role in this development. For a long time her example was 
only sporadically followed by other states, and it took centuries for 
permanent embassies to become a regular device of international in¬ 
tercourse. 

Regarding warfare, medieval history is replete with incredible ex¬ 
cesses of savagery and revenge committed during and after battle.*® 
Humanitarian rules comparable to those developed in modem in¬ 
ternational law were practically non-existent.*^ In the crusades the 
Knights of St. John (Knights Hospitalers) rendered help to the sick 
and wounded; but generally no thought was given to medical care 
on the battlefield.** Prisoners and booty were considered as the per¬ 
sonal property of the captor, though there were indications of a 
modern conception which leaves the disposition of prisoners and 
booty to military authorities.** Progress was achieved during the later 
Middle Ages when enslavement of Christian prisoners of war was 
gradually abandoned. In this respect the resolutions of the Third 
Lateran Council, mentioned above, were an important factor. Protec¬ 
tion, however, was not extended to non-Christian prisoners of war. 
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and centuries later such prisoners were still found as slaves in Italy and 
elsewhere. 

Chivalry,** whose rules were based on honor rather than on law, 
somewhat counteracted the barbarism and perfidy of the period; ■’* 
but it was observed only in combats between knights. Some usages of 
medieval warfare are probably connected with chivalry; thus the 
formal declaration of war which was practiced up to the seventeenth 
century ** is presumably related to chivalry rather than to similar prac¬ 
tices of antiquity. Prisoners were ransomed mainly when they were 
princes or knights. Scales developed early, and in the more important 
cases the right to ransom was often reserved to the king.®^ Challenges 
were sometimes made to substitute a duel between rulers or between 
selected groups of knights for a battle; but they were hardly anything 
more than ostentation and evasion.** 


MERCANTILE AND MARITIME LAW 

The trend toward internationalism manifested itself during the 
Middle Ages most conspicuously within the orbits of commercial and 
maritime law.** The main incentive was, of course, the need for an 
exchange of goods. A secondary motive was a desire of the territorial 
rulers to improve their finances by import duties and other exactions 
from foreign merchants. All this could be attained only where busings 
was made attractive enough to foreigners. First of all, they were to be 
assured of safety for their persons and their goods. This did not neces¬ 
sarily require the existence of articulate legal rules; in the beginning 
foreign trade was practiced, it seems, on the basis of mutual interest 
and toleration. From this primitive condition unwritten customs were 
bound to evolve. They were found even during the Dark Ages within 
the backward north of Europe. In a letter written in 796 to Offa, 
King of Mercia (Saxon England),** the Emperor Charlemagne 
promised protection to Mercian merchants "according to the ancient 
custom of commerce," requesting equal protection to merchants com¬ 
ing from his lands to Mercia; in case of injustice to merchants the 
local rulers and their courts should grant redress. Charlemagne’s ex¬ 
press demand for reciprocity is noteworthy, but the declaration in 
itself, though couched in rather vague terms, represents a unilateral 
grant of franchise, typifying the second stage in the development 
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of the law of foreign trade. That stage was of primary importance 
in the Middle Ages. Franchises were awarded to a group of foreign 
merchants, such as the merchants of Mercia—a much later instance 
being the Hanseatics—or else to individual merchants; the safe- 
conducts often carefully drafted for the protection of the merchants 
and their goods pertain to the latter type. 

The third step is the development of a body of general municipal 
law favorable to foreign merchants. An early instance is offered by the 
code of the Visigoths “ (aj). 654) which prescribes that foreign mer¬ 
chants may settle differences among themselves through their own 
magistrates and under their own law. For that early j^riod the instance 
is isolated. Legislation protecting or privileging foreign merchants (or 
sometimes, at least according to the language used, foreigners gen¬ 
erally) belongs rather to the last three centuries of the era. England 
was leading in this respect. Tire Magna Carta {1215), Clause XXX, 
granted to all foreign merchants the right safely to sojourn and trade 
in England “quit from all evil tolls”; under conditions of reciprocity 
they should not be disturbed even in case of war. The Carta Merca- 
torid of 1303 considerably expanded favors to foreign merchants. 
While this ordinance was repealed as early as 1311, provisions favor¬ 
able to foreign merchants were incorporated in later legislation and 
franchises, especially for the Hanseatics.®* The strongest evidence of 
England’s willingness to cooperate with foreign merchants consisted 
in the emergence of a legal system particularly adapted to their needs, 
the Law Merchant.®* This law was administered by special mercantile 
courts sitting in the ports and, for certain maritime matters, by the 
Courts of Admiralty; it was looked upon as a body of rules basically 
different from the indigenous “common law” as administered by the 
common-law courts. In contradistinction to the common law, the Law 
Merchant, in the words of a seventeenth century English writer, was 
held to be “universal and one and the same for all countries in the 
world” and “a part of the jus naturae et gentium” In reality the Law 
Merchant was English, framed from the foreign material by the 
English legal mind and modified by English legislation and the 
fundamental principles of English law. The analogy to the historic 
Roman jus gentium as contrasted with the jus civile is almost perfect, 
except that in Rome the ancient law came to be practically outmoded 
by the jus gentium, whereas the Law Merchant was finally merged 
into the common law. The procedure in the mercantile courts was 
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swift and summary. Foreign merchants had a vote in the election of 
judges and might be allowed to supply half the jury where a foreigner 
was a party. 

On the Continent kindred legislation and legal institutions were 
not lacking. In 1220 Emperor Frederick II, by his famous ''Authen- 
tica" (decree) Omnes peregrini,^^ granted all foreigncn full freedom 
to dispose of their property by contract or will, abolishing thereby 
the right of local rulers to appropriate such property wholly or in part 
in case of the foreigner’s death {jus albinagii, droit d’aubaine). Un¬ 
fortunately the decree was widely disobe)'ed, and it had no effect in 
France, where the droit d'aubaine flourished until late in the eight¬ 
eenth century. Greater progress was achieved through the elaborate 
franchises granted by secular and Church authorities to the Fairs in 
the Champagne, Lyons, and other places where merchants of the 
whole Christian world flocked together, sojourning usually on ec¬ 
clesiastic territory.®’ The franchises for the Fairs included the estab¬ 
lishment of mercantile courts applying like the English a summary 
proceeding. 

Furthermore, permanent mercantile courts frequented by foreign 
parties appeared about the middle of the twelfth century in Italian 
city-states (Milan, Pisa), and later in other Mediterranean trade 
centers such as Narbonne and Barcelona.®® In the Mediterranean area 
the judges, originally heads of guilds, were called consuls {consules 
mercatorum). Wiilc continental mercantile institutions did not pro¬ 
duce a coherent body of law such as the Law Merchant, they con¬ 
tributed in some respects to the development of a uniform (non¬ 
national) mercantile law—the Fairs contributed through their 
regulations and customs to the law of currency and negotiable instru¬ 
ments, while the jurisprudence of the seaports developed the maritime 
law. On the latter topic more must be said. 

Maritime law—the paramount part of commercial law prior to the 
spread of railroads and highways in the nineteenth century—is par¬ 
ticularly suited to cosmopolitan interchange and adaptation. Obvi¬ 
ously, in seafaring and in maritime trade a certain homogeneity of 
legal rules will be established in wider areas on the strength of uniform 
needs, habits, techniques, and traditions. Custom is the principal 
basis of uniformity in this field, but in the course of time, here as 
elsewhere, customs were fixed and clarified by the activities of courts, 
l^islators, and compilators. Thus, in the twelfth century the Rolls 
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of O/eron, a compilation of rulings laid down by the merchant court 
of the small island of Oleron in the Bay of Biscay, found recognition 
in the littorals of the Atlantic and the Baltic."® It contained borrow¬ 
ings from the soK^alled Rhodian Sea Law, a Byzantine maritime law 
book probably written between aj>. 6oo and 800.’^® The Rolls of 
Oleron were received in England and during the fifteenth century 
incorporated into the Black Book of the Admiralty, whose courts, 
beginning with the sixteenth century, gradually absorbed the func¬ 
tions of the local mercantile courts. 

An even more important collection of maritime rules was tihe Con- 
solato del mare'^ Compiled probably about the middle of the four¬ 
teenth century in Barcelona, and likewise influenced by the Rhodian 
Sea Law, it became the recognized maritime law of the littorals of 
the Mediterranean and won authority far beyond this area. 

Like the Rolls of Oleron and other maritime lawbooks of the pe¬ 
riod, the Consolato del inare was primarily concerned with matters 
of private law; it dealt, for instance, with the rights and duties at¬ 
tending the construction or sale of a ship, with rights and duties of 
the master, the mariners and the passengers, and with documents 
relative to affreightment. However, the Consolato also treated at 
some length a vital aspect of maritime warfare—prize law; and this 
part of the Consolato particularly has preserved its fame. The Con- 
solato aimed at the protection of neutral property: neutral goods on 
enemy ships and neutral ships carrying enemy goods should not be 
subject to capture by a belligerent. The respect for neutral rights was 
carried so far that the neutral shipowner must be reimbursed for the 
freight charges on enemy cargoes, and the neutral owner of cargo 
was held entitled to redeem the enemy ship at a reasonable price. 
Tlie belligerent, on the other hand, was accorded the right of in¬ 
specting the ship's papers, a provision foreshadowing the belligerent’s 
later right of “visit and search.” The basic notion of the Consolato — 
protection of neutral property—became dominant in the maritime 
wars of the Middle Ages and remained influential during modem 
times; in the eighteenth century it was recognized as the common law 
of nations.’* 

However, conditions in the field remained widely chaotic. Although 
piracy was rampant there was still little awareness of the necessity to 
fight it with the weapon of the law.’* The Third Lateran Council 
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(1179) condemned piracy under penalty of excommunication, but, 
characteristically enough, only if it was committed against Christians. 
From the fourteenth century on, Italian and other ordinances against 
piracy made their appearance, yet all too often exceptions were al¬ 
lowed regarding Saracens and other infidels. Moreover, governments 
that had enacted decrees of this kind did not observe them very 
strictly; in fact, they themselves tried their hand at pirating where 
the opportunity was sufficiently attractive. Hence there is little justi¬ 
fication for distinguishing in this period forays by warships or by pri¬ 
vate vessels acting on license, from depredations by unlicensed vessels. 

A practice closely related to piracy was the treatment meted out to 
persons or goods afflicted by shipwreck. In the West as well as in the 
East, there existed at the time a customary "right” of the coastal 
populace or their overlords to take the wrecked ship and its cargo as a 
good prize; often the crew was reduced to servitude. Legislative re¬ 
action against this "law of shipwreck” began earlier and was more 
common than the one against piracy.’" Emperors, kings, and other 
potentates, as well as the ecclesiastical authorities, vied witli one an¬ 
other to abolish that "law” and to threaten severe punishment to the 
malefactors. Although these measures started in the ninth century 
and were sometimes embodied in treaties, the spoiling of wrecked 
ships as a matter of alleged right vanished only by the end of the 
Middle Ages. 

In retrospect it should be noted that the preceding discussion of 
commercial and maritime rules bears essentially on local (na¬ 
tional) laws—laws, however, that originated in international relations 
and often contained the seeds of genuine international law of the 
future. The prevalence of unilateral franchises based on local law 
has various reasons. Unilatcrality sers'cd to emphasize the grantor’s 
supremacy and the revocability of the grant; sometimes tlie grantor s 
country was not developed enough commercially to be interested in 
reciprocity; in the case of Islamic countries religious inhibitions, as 
will be seen, worked in the same direction. And of course the recipient 
nations would prefer the unilateral fonn over the obligations imposed 
by conventions. Characteristically enough, Venice, wlien she had 
built up sufficient power—that is, from the later tenth century on— 
succeeded in having her former compacts with the emperors replaced 
by imperial grants.’* 



^2 The Middle Ages—West 

It goes without saying that what legally constitutes unilateral action 
of a sovereign is ordinarily the result of an understanding with foreign 
groups or rulers. The texts of franchises sometimes expressly refer 
to that understanding. The border line between unilateral and bi¬ 
lateral anangements is, therefore, fluid. Still, full-fledged international 
treaties of a commercial character were not lacking in the Middle 
Ages. Again Italy was in the fore through numerous compacts con¬ 
tracted by the Italian city-states not only among themselves but also 
with foreign cities (e.g., French Narbonne) and, as will be seen, with 
Oriental rulers. The inter-Italian conventions were rather diversified; 
they included, for instance, regulations for the general safety of 
communication and travel.^' Farther north, England definitely led in 
this field.’® France followed only late in the fifteenth century. But 
those medieval conventions were very different from a typical modem 
treaty of commerce. Only in the eighteenth century was the separa¬ 
tion of political and commercial treaties deliberately inaugurated.’® 
In the Middle Ages commercial arrangements formed part of political 
conventions, such as tmees or peace treaties. The medieval pattern is 
still reflected by the remarkable Intercursus Magnus of 1495 between 
Henry VII and the Duke of Burgundy, ruler of the Netherlands.®® 
Under the treaty English merchants might bring ships and goods into 
Flanders, and Flemish into England, might stay and depart freely, 
sell and buy merchandise and occupy warehouses and other buildings, 
subject only to ordinary dues and tolls. The elaborate compact, con¬ 
sisting of thirty-six chapters, is interspersed with provisions of a purely 
political nature and exhibits features peculiar to the period, such as 
a clause permitting foreign merchants and their men, in a group of 
no more than forty to carry anns r;etween their ship and their lodgings. 
This type of convention was 1 bhtly considered as semipolitical and 
denoted by writers as '‘alliance for commercial purposes’" {foedus 
commerciorum causa). 

At variance with tlie modem t}'pe of commercial treaties, medieval 
arrangements are little or not at all concerned with tariff problems. 
The duties and fees charged to foreign merchants were varied and, 
for the most part, were determined by custom. One-sided and arbi¬ 
trary increases were a matter of small concern, because protectionist 
and other mercantilist policies were on the whole foreign to the period; 
loss of profit to the local ruler through reduction or discontinuance 
of foreign trade apparently was a sufficient deterrent to such increases. 
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Still, in the practice of Italian city-states duties were sometimes fixed 
or reduced by way of agreement an anticipation of modem tariff 

arrangements. . , 

In addition to commercial conventions we encountered in the 

Middle Ages monetary treaties betw'een neighboring princes or 
municipalities aimed at creating common standards of coinage, or at 
least rendering the currency of one country legal tender withm the 
other. A multipartite standardizing agreement of this t)'pc. 
penmimzbuTtd concluded between mlers of the Upper Rhine area, 
persisted through almost hvo centuries, a rare phenomenon for the 
Middle Ages. In the international area monetary understandings be¬ 
tween England and Burgundy (for the Netherlands) made their ap¬ 
pearance toward the end of the Middle Ages.** 

The most-favored-nation clause, which grants to a nation rights 
conceded, or to be conceded in the future, to other nations, is also 
found in the Middle Ages, though by no means so often as in modern 
times.** It occurred more frequently in unilateral franchises f^^fi 
treaties, and it differed from the modem type also in that it was little 
concerned with customs duties; its subject matter was rather t e 
personal rights of the merchants. Moreover, the medieval clauses 
^alt, on the whole, only with the extending of favors to specific 
commercial rivals of the grantee.** whereas the modem clause encom¬ 
passes favors granted to any nation whatsoever. 

The “national-treatment" clause so common in modern com- 
mercial treaties, which confers, in specified matters, upon foreigners 
the rights enjoyed by nationals, is found here and there m franchises 
granted by medieval rulers; in a few instances the clause was em- 

bodied in treaties.** 

Various international phases of medieval commercial and mantiine 
law, as outlined above, are illustrated by the history of the Hanseatic 
League ■” The League consisted at its flourishing period—that is, m 
the fourteenth and fifteenth centuries-of about seventy German 
cities, some of them, like Riga, outside the Empire For the most part 
Lirbeck was its leader. The League was not a confederation, much less 
a federation; but despite its commercial, naval, and pohtica might- 
it long dominated the Baltic area and more-it was legally a loose 
type of association. International negotiations were not conducted by 
the League, which had not even a common seal, but by individual 
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member towns—normally Lubeck and others prominently interested 
in the particular situation—though the advantages might accrue to 
all members. England, Flanders, the Scandinavian countries, and to 
a lesser degree Russian states were the main trade and treaty part¬ 
ners of the League. 

Through its achievements in commerce and navigation, but also 
through political and naval pressure, the League won extensive fran¬ 
chises in important marts. TTiese franchises were not limited to the 
granting of safety for persons and goods and to the freedom of com¬ 
merce and navigation, but they included the right to have, within a 
definite area, buildings for personal and trading purposes, landing 
places, churches, graveyards, etc. The main permanent settlements 
of the League, called Kontore (counters), were established at Lon¬ 
don—with the famous “Steel Yard”—at Bruges, Bergen, and Nov¬ 
gorod. The members of a Kontor formed a self-governing association 
under the authority of the League. Generally Lubeck law governed; 
the conception of the “personality of law” was still sufficiently alive 
to make such an autonomy acceptable to the local rulers. 

An unusual feature of international practice pointed to the power¬ 
ful position of the League: its use of the trade boycott as a weapon 
against foreign adversaries. The boycott decreed by a resolution of a 
HdJisetag was binding upon the members of the League. It was peace¬ 
ful, inasmuch as it did not include naval or other armed action; it was 
rather a precursor of the “tariff wars” of the nineteenth century' which, 
however, did not lead to a complete discontinuance of trade. 

The liistory' of the League in relation to England offers particular 
interest from the legal angle. The English kings, who favored foreign 
merchants for the well known fiscal reasons, were supported in this 
policy by Parliament and nobilitv, but opposed by the cities which 
kept a sharp eye upon royal franchises lest they violate the “liberties” 
of the cities. A long and complicated legislative development started 
from this conflict in the middle of the twelfth century. The Han- 
seatics were successful, on the whole, and they far outdid their Con¬ 
tinental rivals, such as the wealthy Lombards. In addition to being 
the main beneficiaries of England’s favorable mercantile legislation, 
the Hanseatics gained privileges of an unusual kind. Not only were 
they allowed to have their own courts for internal controversies, but 
mixed tribunals were provided for disputes uath Englishmen. And 
these concessions were largely one-sided. Strangely enough, the 
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Hanseatics were long able to deny the English reciprocity for trading 
in Hanseatic towns. Only in a treaty of 1436 did they have to make 
concessions in this respect.** The peak of the League’s position was 
reached by the Treaty of Utrecht in 1474,** which was concluded on 
the English side by Edward IV with the assent of Parliament. Tlie 
privileges of the League were declared to take precedence over the 
“liberties” of the City of London; the Hanseatics were entirely c.x* 
empted from the jurisdiction of the Admiralty courts and other Eng¬ 
lish courts, and from certain internal tolls. In legal terms this was a 
tremendous success, explicable by political difficulties in which Ed¬ 
ward IV found himself. Actually the League had then passed the 
zenith of its power. It was not able much longer to maintain its 
precious privileges, which faded completely during the reign of Eliza¬ 
beth. 


THEOLOGICAL DOCTRINES 

The outstanding contribution of the Middle Ages toward doctrines 
touching international relations consists of the theological revival of 
the Roman doctrine of just war.®® That doctrine was resuscitated and 
altered in the Christian spirit by St. Augustine (354-430) in connec¬ 
tion with the objections on the basis of the Scriptures which Tertul- 
lian (160-230) and other early Church Fathers had raised against 
Christian participation in war and military service. In this situation 
St. Augustine opened a middle road by firmly approving such par¬ 
ticipation while requiring that the war be just. War may be justly 
waged, he explained, for the avenging of injury suffered—when one 
must vanquish by armed forces a city or a nation which is unwilling 
to punish a bad action of its citizens, or which refuses to restore what 
it has unjustly taken; never ought a war to be begun out of craving 
for power or revenge. Like Cicero, St. Augustine insisted that war 
should serve only as a means for obtaining a tranquil peace. He did 
not directly link the outcome of the war to the justness of its cause; 
the outcome might be a chastisement or a purification willed for a 
higher purpose by Divine Providence. The Final Judgment would de¬ 
cide as to salvation or damnation. 

Inasmuch as St. Augustine applied his tenets to an interpretation 
of the history of the Roman Empire, they may be considered as aspects 
of a philosophy of history; basically they form part of a religious and 
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moral philosophy concerned with individuals. In practical politics 
they were the given doctrinal basis for the Church’s struggle against 
feuds. No wonder theologians were deeply concerned with the subject 
of just war. Among the earlier authorities in the field was the Arch¬ 
bishop Isidore of Seville (560-636), a scholar outstanding in the 
transmission of the treasures of ancient knowledge to the Christian 
Era. He relied heavily on the Roman, and particularly the Ciceronian, 
formulas on just war, thus bringing into relief the continuity of an¬ 
cient and medieval tradition. His contribution to the subject of jus 
gentium was more original. He accepted jus gentium with Gaius in 
the sense of universal law, yet he modified the Gaian definition by ad¬ 
mitting that a law recognized by “almost” all nations is sufficiently 
universal, a qualification adopted and carried over to international 
law by later writers. More remarkable, Isidore of Seville offered only 
those instances of jus gentium which are included in modern inter¬ 
national law: the occupation, erection, and equipment of strongholds; 
wars; captivity; alliances; peace treaties; truces; sanctity of ambassa¬ 
dors; and $0 forth. The discernment behind these instances is a sur¬ 
prising anticipation of much later doctrines, though it is somewhat 
beclouded by the author’s adoption of another concept of Ulpian, 
the jus militare, which in Isidore’s discussion embraces such points of 
international law as declaration of war and alliances, together with 
sundry military subjects, for example, discipline and ranks. Even here 
one may find another anticipation of later development, inasmuch as 
centuries aftenvard Spanish thought turned to a similarly conceived 
topic of military law. 

Important as Isidore of S'-vilk.-’s teachings were, they were far over¬ 
shadowed by those of Thon: ;:; Aquinas (1225-1274). In the Second 
Part of his Summa Theologica, Thomas Aquinas answers the ques¬ 
tion “whether it is always a sin to wage a war” in the negative pro¬ 
vided (i) that the prince has authorized the war (that there is 
ciuctOTitas principis); (2) that there is a justa causa —to wit, that the 
adverse part}’ deserves to be fought against because of some guilt of 
his own (propter aliquam culpam); and (3) that the belligerent is 
possessed of a recta intentio —namely, the intention to promote the 
good or to avoid the evil. Auctoritas principis, according to modem 
conceptions, would appear to be a prerequisite of war rather than of 
just war; but this situation was different in Aquinas’ day of bloody 
feuds. \Vliich princes were vested with that power, he did not say. 
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The essence of the Thomist doctrine was the prerequisite of justa 
causa of war. Since it was conceived, like the other prerequisites, as 
a norm of moral theology—which is the core of the Second Part of 
the Summ<2 Theologica—it follows that the matter of just war belongs 
within the jurisdiction of the Church. 

In substance this does not go much beyond the tenets of St. Augus¬ 
tine; but it is primarily through Thomas Aquinas’ immense authority 
that the just-war doctrine became the cornerstone of the Roman 
Catholic doctrine on war. By his superior formal analysis of the prob¬ 
lem, a framework of discussion was provided which was invariably 
followed by the scholastics and utilized also by other writers. 

As has been indicated, Thomas Aquinas conceived the just-war 
doctrine as a part of moral theology; but there was natural kinship 
between moral theology and jurisprudence, and there was certainly a 
kinship between a religio-moralistic just-war doctrine and interna¬ 
tional law. This relatedness was brought into relief by the develop¬ 
ment of the confessional, which more and more required a casuistic 
treatment of moral principles for the use of the confessors. It is easy 
to see that, once the principle of casuistic elaboration is applied to 
the just-war doctrine, practically all topics of international law may 
be drawn into its orbit; territorial sovereignty may be contemplated 
from the viewpoint that its violation furnishes a just cause of war, and 
the same approach may be made to the law of treaties, to the law of 
embassies, and so on. Actually, the casuistic treatment of the just-war 
doctrine was undertaken on a larger scale only in the post-medieval 
era; but the origin and the spirit of that pre-stage of international law 
were medieval. 

The medieval background also explains the breadth of the war con¬ 
cept within the scope of scholastic doctrine, which must not be 
primarily understood in terms of wars between independent nations. 
The pertinent section of the Corpus juris canouici, contained in the 
Decretum Gratiani (1150)," is concerned with a bellicose expedition 
of Catholic bishops against heretic bishops and their followers. This 
was an unusual situation; but the medieval doctrine applied also to 
civil wars and to ordinary feuds, which were particularly affected by 
the prerequisite of auctoritas principis. Hence, the doctrine fitted into 
the broad action of the Church against the feuds. Generally speaking, 
the medieval war concept includes armed conflicts between any or¬ 
ganized groups—that is, “public” wars as well as “private” wars, to 
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use these ill chosen but accepted terms. The rules requiring a war to 
be just_strengthened by the powerful sanctions we have mentioned— 

extended therefore over a vast field. 

A shortcoming of medieval scholastic doctrine, or rather of its 
hardening at the hands of the later scholastics, consisted in the con¬ 
centration of doctrinal interest on the prevention of war. Regarding 
warfare itself, Thomas Aquinas, while permitting stratagems, forbade 
lies and violation of promises in warfare; and these tenets became 
customary topics in later discourses on just war. Besides, the doctrine 
was stretched so as to bar certain excesses, particularly the killing of 
women and children, on the theory that war against them was not 
“just.” However, this approach was inadequate to the great humane 
problems of warfare; and the relative indifference of the medieval 
Church toward them is believed to be a reflection of its narrowness. 
Other weaknesses of the theological just-war doctrine, which made 
themselves more felt in the post-medieval age, will be dealt with 
in the following chapter. 

Not only the just-war doctrine but another ancient conception 
bearing upon international relations was adopted and remodeled in 
the Christian spirit during the Middle Ages—that of natural law.*" The 
Church Fathers integrated natural law into Christian theology as a 
divine law above human law, nature being conceived as a manifesta¬ 
tion of God. Tliomas Aquinas amplified and redefined this doctrine. 
He distinguished the eternal law—that is, the eternal plan of God s 
wisdom, by which the universe is ruled beyond human comprehen¬ 
sion—from the natural law, which is the necessarily imperfect par¬ 
ticipation, willed by God, of human reason in the eternal law. The 
supreme principle of this natural law is to seek the good and to avoid 
the evil. In a broader sense natural law extends to animals and even 
to all created substances; but with these cosmic aspects of Thomist 
philosophy we are not concerned. In the moral meaning natural law 
has proved a prolific source of thought on international relations. The 
modem reader must keep in mind, however, that the scholastic notion 
of natural law is not to be understood juridically; it encompasses both 
moral (or ethical) and legal norms. This fact is also important for a 
correct comprehension of Aquinas’ idea of just war. Although that 
idea was not formally integrated into his discourse on natural law, 
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and sprang indeed historically from a different root, it must be viewed 
against the background of his broad moral notion of natural law. 

While thus, in the Thomist system, law and morality stand un¬ 
divided in their essence—a view firmly maintained up to the present 
day by Catholic theologians—the main line of demarcation within 
the framework of Thomist, and generally of medie\al, politico-theo¬ 
logical doctrine runs between the natural law of divine origin and the 
■“human” law. These two laws, however, were not considered as being 
on the same plane; at variance with ancient teachings, natural law 
was held superior to human law. In the dominant view of the Middle 
Ages, statutes, judgments, decrees, and, in general, all legal transac¬ 
tions were null and void if violative of natural law. While the ulti¬ 
mate decision rested with the Church, in principle everybody was 
allowed to challenge the validity of the laws or other commands of 
the authorities through the invocation of natural law. In the last 
analysis, this theory reflects the weakness of state power. 

Thomas Aquinas was less interested in the problem of jus gentium. 
It is difficult to explain and to reconcile his scattered remarks on the 
subject, but we need not discuss here the solutions proffered bv the 
theologians.” In any event the remarks and their interpretation have 
had no bearing upon the history of international law. Regarding jus 
gentium, the teachings of Isidore of Seville have been more significant. 

It was different with the conception of natural law. Thomas 
Aquinas’ teachings not only have remained authoritative within the 
orbit of Catholic thought, but have notably influenced non-Catholic 
writers. However, in international relations the natural-law doctrine 
was not brought into full play until the Middle Ages had passed. 

LEGAL doctrines; PROJECTS FOR PERPETUAL PEACE 

Avenues to international law were opened also by medieval legal 
literature.®* Once more Italian leadership was apparent. The Corpus 
juris civilis, which had been introduced in Italy when Justinian con¬ 
quered the country, was, wc know, still considered the Empire's secu¬ 
lar law. In the twelfth and thirteenth centuries, the systematic study 
of Roman law was begun at Bologna and other Italian universities; it 
found its literary expression in “glosses” appended to the text of the 
Corpus juris —a primitive method generally characteristic of that early 
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period. The climax of medieval jurisprudence was attained by the 
Italian Post-Glossators or Commentators of the fourteenth and fif¬ 
teenth centuries, who, in addition to extensive teaching and consulta¬ 
tive activities, wrote independent dissertations on the most varied 
problems of law. Their greatest representative, who despite his early 
death became the most famous jurist of the Middle Ages, was Bartolus 
(1314-1357), Professor in Perugia; ” the next in importance was his 
disciple and successor, Baldus (1327-1410). 

The disintegration of the Empire, not yet followed by a correspond¬ 
ing shift in law and political ideology, placed the medieval jurists in 
a dilemma. Bartolus recognized the Emperor as the Lord of the 
World, declaring a denial of this truth to be heretical; at the same 
time, however, he considered the Italian cities as de facto free and 
independent. Baldus went a step further: he accepted a tenet of 
French origin under which “a king is emperor within his realm" (Rex 
in TCgno suo est Imperator regni sui) —a formula conceding to the 
kings all the prerogatives reserved to the Emperor in Justinian's 
Corpus juris and elsewhere. There was one qualification, however: 
Baldus maintained that only the Emperor and the Pope had authority 
to wage a war, and other belligerent princes and their men should be 
treated as brigands not entitled to the benefit of the law with respect 
to prisoners of war, booty, and so forth. 

Wliilc these problems bore primarily upon the Empire’s constitu¬ 
tion, other studies of the Italian jurists came nearer to international 
law. Bartolus wrote a classic tractate on reprisals, supporting the laud¬ 
able efforts of the Italian statutes and treaties. He furthermore strongly 
objected on legal grounds to the servitude of Christian prisoners of 
war, thereby aiding the endeavors of the Church. Concerning booty, 
he took a progressive view by requiring the captor to deliver the booty 
to the captor’s prince for distribution. 

llie most lasting contribution of the Commentators to the history 
of international law in its broader aspects consists in their inaugura¬ 
tion of what today is generally called private international law.®® This^ 
branch of legal science centers about the rights and duties of indi¬ 
viduals where the relevant facts are wholly or in part foreign. Particu¬ 
larly, private international law answers the question of the “choice of 
law" which arises in legal transactions involving tw'O or more coun¬ 
tries having laws of their own. Obviously, there must be in this fre¬ 
quent situation rules which determine the applicable local law. The- 
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term “private international law,” sometimes misunderstood by lay 
writers, is not fortunate in this use, because relations among inde¬ 
pendent states are not in point; in England and America the name 
(law of) “conflict of laws” has become more popular. Though theo¬ 
retically heterogeneous, private international law is closely related to 
international law proper from a practical point of view. 

The prime stages of private international law may be found in an¬ 
tiquity. When the barbarians, in the Great Migration, had swept into 
and broken up the Roman Empire, they continued to live under their 
native (Langobardian, Frankish, Gothic, etc.) law's while the Romans 
in the conquered territories remained under Roman law.®^ Tliis primi¬ 
tive system, which has emerged also elsewhere, has been called per¬ 
sonality of law," because the ethnic bond of a person—then his or 
her crucial characteristic—determined the law applicable to his or 
her legal relations; in important legal transactions the parties, by stat¬ 
ing their ethnic affiliation, would thereby indicate the law to which 
they were subject (professiones juris). Personality of the law has spo¬ 
radically survived in colonies and other territories with a racially or 
religiously mixed population (for instance, in Algeria for Arabs and 
Kabylcs). Where, however, ethnic segregation vanished and legal 
transactions occurred more indiscriminately among the members of 
various ethnic communities, new solutions had to be sought. This 
necessity became urgent as a result of the signal evolution of the Ital¬ 
ian city-states. The growing number of tlieir local statutory laws and 
the manifold personal as well as business relations of their citizens 
caused the question of the “choice of law —that is, of the applicable 
local law—to arise frequently, with no solution derivable from the 
old notion of personality of law. The Commentators, and first of all 
Bartohis, developed a new body of rules designed to furnish the neces¬ 
sary directions for tire choice of law. These rules would tell, for in¬ 
stance, whether a deceased citizen of A, w'ho had left proi>erty situated 
in B, was to be succeeded according to the law of A or the law of B; 
whether the effects of a contract made in A but to be performed in B 
were to be determined under the law of A or under that of B; or 
whether, in a suit brouglit in A on a transaction made in B, the Statute 
of Limitations of A or that of B would govern. In cases of this h pe the 
Commentators would examine whether the statute in question—say 
a statute on succession—related to persons {statutum persojuile) or 
to property, especially to real property (statutum reale); in the first 
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case they would apply the law of the domicile of the person involved; 
in the latter case, the law where the property was situated. To the 
“personal” and “real” statutes they added a third group of indistinct 
meaning, the “mixed” statutes. This so-called theory of statutes, lead¬ 
ing perforce to artificial and empty distinctions, was through nebulous 
dialectics represented as derived from and based on the authority of 
the Corpus juris civilis. The goal was certainly laudable, the proposed 
rules being by and large satisfactory for that period; in reality the 
Corpus juris said nothing about private international law, simply be¬ 
cause the problem had not arisen within the area of the ancient world 
dominated by Rome. 

However, one must not expect in this early era of revived scientific 
thought the methods of proof which arc required today. The scholas¬ 
tics supposed an argument to be based on officially accepted and un¬ 
impeachable authority: in the law, primarily on the Corpus juris; 
in theological matters, primarily on the Scriptures and the mitings of 
the Church Fathers. From tlie given dogmatic and authoritative 
premises—with little regard to their historical setting—conclusions 
were drawn by means of formal svllogism and verbal analysis which 
frequently resulted in the odd and hairsplitting arguments which have 
come to be popularly identified with scholasticism. Mysticism is an¬ 
other factor in scholastic dialectics, especially in theology. The fa¬ 
mous medieval theory of the I'wo Swords may serve as an illustration. 
The two swords exhibited to Christ by the disciples, Christ saying, 
“It is enough” (Luke 22:38), were taken to refer to the two powers, 
the spiritual and the temporal, and at the same time to indicate that 
the ultimate control over the two swords had been entrusted bv Christ 
to the Church; which practically meant that the Pope retained ulti¬ 
mate control over the temporal sword handed by him to the Emperor. 
While this particular theory met with early opposition, the scholastic 
method remained dominant during the Middle Ages and greatly in¬ 
fluenced scientific thought in the first centuries of modem times. 

To supplement our outline of medieval contributions to interna¬ 
tional law, a glance may be taken at a particular hpe of political 
thought that originated in the Middle Ages—the projects of recon¬ 
struction of the political world for the attainment of perpetual peace.®* 
The first project of this kind is associated with the name of the French 
lawyer Pierre Dubois (about 1250-1312).®® In a pamphlet On the 
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Recovery of the Holy Land (1306), Dubois postulated, as a prereq¬ 
uisite of a new crusade, the establishment of universal peace through¬ 
out Christendom. This goal he proposed to attain by a general council 
of all prelates and secular Christian princes, to be convoked and pre¬ 
sided over by the Pope. The council once established, war among its 
members would be outlawed. Disputes were to be settled by arbitral 
tribunals with three prelates and three secular princes for each party; 
the arbitrators, it seems, would have to be chosen—by whom it is not 
clear—from a large panel set up by the council. Against the decision 
of the arbitrators appeal would lie to the Pope. A violator of the peace 
so covenanted would be subdued by the joint armies of the other 
members of the council; he would be deprived of all his property and 
possessions and banished to the Holy Land (sic) where he might use 
his military talent against the infidels. A striking aspect of the project 
was the elimination of imperial prerogative; Dubois quite frankly en¬ 
visaged a hegemonial position for France. 

In this pamphlet, as well as in other writings, Dubois dealt with the 
most varied political and legal topics, particularly with the reform of 
the Church. Gifted with a lively style and given to brilliant proposi¬ 
tions, he has been dubbed the greatest journalist of the Middle Ages. 

Regarding the history of international law, a certain merit of Dubois 
consists in the fact that he was the first writer to conceive the idea of 
something like compulsory arbitration based on a political organiza¬ 
tion of the civilized world. For this reason he has earned much ad¬ 
miration in the present century; but the idea of arbitration, as has 
been seen, was familiar to the Middle Ages and what he added to it 
is rather obscure. Generally speaking, his project lacks any effort to¬ 
ward sustained reflection and has in no way influenced political or 
doctrinal developments. 

Independently of Dubois, in later centuries others conceived, and 
proposed in actual politics, a federation or coalition of Christian states 
to fight the Turks. Thus, in 1462, King George Podebrad of Bohemia 
tried to win King Louis XI of France for an alliance against the Turks 
through a scheme prepared by the k^rcnch adventurer Marini, who 
was an adviser to the Bohemian king.*®"* Under this scheme the pro¬ 
posed federation between the two rulers was to be extended to other 
princes. 'Fhe plan provided, vaguely, for a permanent council with 
broad compulsory powers over the federated states, and for a per¬ 
manent federal tribunal. There was little regard for imperial or papal 
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prerogatives. That feature of the project was such as to attract Louis 
XI, as was the hegemonial position in which he was to be placed as 
the con\’oker of the planned council. However, the whole scheme was 
too fantastic to be acceptable to Louis XI or to anybody else. 

A kindred idea, however, was actually incorporated in a treaty— 
namely, in the convention concluded in 1518 between Henry VIII 
of England and Francis I of France.The treaty envisaged a league 
against the Turks, and at the same time against any aggressor whatso¬ 
ever, with the ultimate goal of universal peace. The other Christian 
princes were invited to accede within eight months, although no or¬ 
ganization of the proposed federation was provided. As a matter of 
fact, the conclusion of the treaty was no more than an ephemeral ac¬ 
tion, a move in the diplomatic game of Cardinal Wolsey, who thereby 
thwarted a similar idea promoted by Pope Leo X. The league did 
not materialize, and the whole scheme was soon abandoned. 

All these projects (the 1518 convention was not much more) as 
well as later schemes which will be mentioned in the following chap¬ 
ters have recently been heralded as foreninners of the League of 
Nations. Apart from the fact that many of them demanded war against 
the Turks, it should be noted that the connection or similarity to 
the League is purely external. Those projects were no more than \'ag- 
arics of thought or deceptive political schemes. They were possibly 
expressive of contemporaneous trends (for instance, of the waning 
of the Emperor’s prestige), but they were not links in the historical 
process leading to the League. While nothing is easier than to unleash 
political phantasy, the resulting projects are worth while only where 
they are substantially related to existing political conditions and may 
influence, affirmatively or negatively, the course of events. If not, the 
similarity of old projects to new phenomena merely constitutes an 
interesting curiosity. 
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THE EASTERN ROMAN EMPIRE ‘ 


The division of the great Roman Empire into a Western (Latin) and 
an Eastern (Greek) part was decreed by the last will of the Emperor 
Theodosius (d. a.d. 395). Under the menace of the Northern bar¬ 
barians the center of the Empire’s gravity had then already shifted to 
the East. As early as 330 Byzantium (Constantinople) was made a 
capital of the Empire. In 476 the Western Empire broke down under 
the assault of the barbarians; but the Greek Empire held its ground 
until 1453, when Byzantium was conquered by the Turkish Sultan 
Mohammed II. Byzantium remained the most illustrious seat of 
Christian civilization down to the seizure and ferocious pillage by the 
Western crusaders in 1204. This fact has long been neglected in 
Western historical learning and teaching, llie center of the Eastern 
Empire was Asia Minor, Greece, and the southern Balkans; at times 
the Empire encompassed Egypt (lost to the Arabs in 641) and other 
North African lands, Syria, Palestine, Cyprus, the northern shores 
of the Black Sea, Sicily, and large parts of Italy—including, for about 
two centuries, Rome.* The range of the Empire was shrinking at an 
ever accelerated pace. There was a recovery in the ninth and tenth 
centuries; but ultimately the Empire was reduced almost to the capi¬ 
tal, its environs, and parts of Greece. 

The position of the Byzantine Emperor (basileus) was much 
stronger than that of the ruler of the “Holy Roman Empire.” * The 
basileus did not depend on electoral princes, and the exercise of his 
powers was not restricted by constitutional or feudal rules. His sway 
was absolutist and despotic; “autocrator” (that is, ruler by his own 
right) was his official title. Like the pagan Roman emperors, he was 
considered as a divine being; surrounded by oriental pomp, he had 
to be approached in rituals of abject prostration and adulation. Tlie 
Patriarch of Constantinople, head of the Eastern Orthodox Church, 

A% 
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was not formally subordinated to him, but for the most part the 
Church actually was an instrument of imperial might. It is for this 
reason that the Emperor’s power has been called “cesaro-papist.” The 
Roman Pontiff was never very influential in the East, and in 1054 
the Roman Catholic and the Greek Orthodox Church parted formally 
when the Constantinople Patriarch and his followers were excom¬ 
municated by Pope Leo IX. 

The Emperor’s exalted status, derived as it was in direct lineage 
from the old Roman emperors, remained unmatched in Christendom 
until the time of Charlemagne. No wonder, therefore, that the basileus 
was considered internationally as a source of titles and honorific em¬ 
blems for rulen in the East and the West, competing in this respect 
with the Pope, and later with the Western Emperor.'* The Ostrogoth 
king Odoacer, conqueror of Rome, was eager to obtain from the 
Greek Emperor the title of ''patricius Romanorum”; Thcodoric the 
Great, another Ostrogoth ruler, received also the title of “consul.” The 
proud Clovis I, King of the Franks (481-511) was likewise made a 
patricius and a consul; his successors called themselves “sons” of the 
Emperor, and their coins bore his effigy. As late as 1075 the ruler of 
Hungary accepted the title “king” from the Greek Emperor. Crowns 
and other insignia accompanied the imperial favors. A distinct hier¬ 
archy was established for the foreign rulers in their relations with By¬ 
zantium, invariably under the assumption of the Emperor's preemi¬ 
nence. Even Charlemagne found it necessary to obtain for his new 
title the recognition of the Greek Emperor, which was granted reluc¬ 
tantly by the treat}’ of Aix-la-Cliapclle (S12). 

Another legal emanation of the Eastern Empire in the international 
field was the expansion of the Orthodox Church beyond the borders 
of the Empire, especially into Russia. True, this expansion, which we 
shall discuss later, was achieved on the basis of ecclesiastic law; but 
its secular significance is high-lighted by the fact that the basileus 
claimed suzerainty over the Russian princes on the ground that they 
had accepted the Christian faith. It is significant that in the ninth 
century the pagan Khazars in southern Russia accepted the Jewish 
rather than the Christian faith in order to escape the supreme au¬ 
thority of both the Greek Emperor and the Pojjc.* 

'I’he outstanding contribution of Byzantium to international law 
consists in the elaboration and refinement of diplomacy and treaty 
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practice. Unlike the Western Emperor, the basileus was permanently 
called upon to negotiate agreements with neighboring potentates, 
especially the King of Persia, with Russian and Bulgarian princes, the 
Italian city-states, the caliphs of Bagdad and Egypt, and minor Mos¬ 
lem rulers. In all these and other foreign relations the Emperor’s ab¬ 
solute power gave him a free hand. Byzantine diplomacy was organized 
and developed so as to become a model for Eastern and Western 
countries. To give an example; treaties had to be executed by both 
sides in duplicate, one copy to be retained for the home archives, and 
the other, together with a certified translation, to be exchanged for a 
copy signed by the co-contracting party. And, of course, ceremonials 
for the reception of envoys to the imperial court were painstaking and 
awe-inspiring. The Roman rule of the inviolability of envoys under 
jus gentium was incorporated in Justinian’s Corpus juris, though in 
a rather reserved form; * and not even to that extent was the rule 
always respected. 

Regarding the treaties themselves, manifold new types of provisions 
were inaugurated by the diplomacy of the Eastern emperors. Tlie 
flourishing commerce and industry of Byzantium—for centuries the 
trading center between Europe and Asia—led to a refinement, unique 
at least until the eleventh century, of commercial conventions. A 
fitting background for the latter was provided by strict regimentation 
of sojourn and activities of foreign merchants as well as by a system 
of taxes laid upon imports and exports, or upon the sale of imported 
goods and the purchase of goods for export. The rate of taxes ordi¬ 
narily was 10 per cent—an instance of “tithes” widespread in the 
Levant. The conventions with Russian princes and the Italian city- 
states ’ belong primarily to this group. Compacts with the caliphs 
were predominantly peace treaties and were military in character. One 
remarkable feature, apparently of Arabic origin,® was the large-scale 
exchange and ransoming of prisoners; the treaty of 804 between the 
Caliph Ilarun al-Rashid of Bagdad and the Emperor Nicephorus is 
an instance of this. From the later (Turkish) period of Islam, we 
mention the fateful agreement concluded in 1361 between the basileus 
and the Turkish Sultan which created in Constantinople an autono¬ 
mous Turkish settlement under a cadi.® Turkish pressure compelled 
the basileus to make this concession whicli foreshadowed the down¬ 
fall of the Empire. Generally, treaty relations with the world of Is¬ 
lam were very common; and, contrary to the conceptions of Western 
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Christianity, the Eastern emperors felt little inhibition against en¬ 
tering into alliances, even of an aggressive t)'pe, with Moslem princes. 
In religious matters also the Eastern emperors exhibited toward the 
Moslems a tolerance unknown to Western Christians.'® 

From a legal viewpoint, however, the most interesting examples of 
Byzantine treaty-making are the sixth century peace conventions be¬ 
tween Byzantium and Persia," particularly the one contracted in 
562 by Emperor Justinian with Chosroes I of Persia. This treaty ini¬ 
tiated the stipulated protection of religious minorities, a subject that 
was to assume great importance in later periods. Chosroes I promised 
to grant Christians the right of what was later called “public” wor¬ 
ship; viz., they were allowed to have churches and graveyards in Persia, 
and they were released from participation in the Zoroastrian cult 
{Persia’s official religion); they had merely to refrain from proselytiz¬ 
ing. Justinian did not undertake to extend a similar toleration to the 
followers of Zoroaster, but he obligated himself to bar the immigra¬ 
tion of Persian Christians who were for the most part Nestorians, and 
even to extradite violators. (Chosroes I probably wanted to keep them 
because of their wealth or skills.) lire treaty also contained some¬ 
thing like a “demilitarization” clause: no new fortifications were al¬ 
lowed at the common frontier. As a juridical nicety one might mention 
a forfeiture clause effective in the case of violation of certain treaty 
obligations. The whole convention bears witness to the advanced 
civilization of the two countries. Probably the Greeks were primarily 
responsible for the juristic refinement of the convention. Nevertheless, 
it was broken by Justinian's successor. Emperor Justin II, as early as 
572 - 

While the Byzantines were bv no means alone in breaking treaties 
—the Persians had broken one with them before—moral insensibility 
and mthlcssncss were conspicuous in the public life of the Greek Em¬ 
pire. The unbridled power of the emperors also distorted the con¬ 
ception of war. The Emperor, being God’s viceregent, was free to 
make war as he saw fit; to be brought under his domination was rather 
deemed a blessing, and resistance a rebellion. Under such a notion 
arbitration with other princes was unthinkable, as it would presup¬ 
pose equality. Tlie most an emperor would allow was a mixed com¬ 
mission for the negotiation of an agreement. 

I’he presumptuous attitude of the emperors assumed an interven¬ 
tionist character in the case of Christians living outside the Empire, 
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They thought of themselves as the born protectors of these Chris¬ 
tians, as revealed by the peace of 5^2; and when the Christian Ar¬ 
menians rebelled against Persian rule after the conclusion of the peace, 
the Emperor Justin claimed the right to assist them regardless of the 

peace. 

Under such conditions a discerning doctrine of “just war obviously 
could not exist. It is remarkable that Justinian’s Corpus juris makes 
no use of that venerable Roman conception. Nor did the medieval 
Orthodox Church give rise to an elaborate moral theology similar to 
that of the Catholic West. Hence, the main wellsprings of the law 
of nations did not exist in the East—a diversity which contributed 
much to severing Western and Eastern thought on international mat¬ 
ters. Even in actual warfare the East surpassed the savagery of the 
West. The unbridled cruelty of the Greeks was notorious; it included 

the blinding of prisoners of war. 

RUSSIA 

In the beginning of the tenth century, when Russia emerged from 
the umbra of her pagan past, she entered immediately into two im¬ 
portant international compacts; the Varangians—Russified Scandi¬ 
navian warriors and traders who had traversed Russia from the north 
—established contact with the Greek Empire as they settled on the 
northern shores of the Black Sea. From there the Varangian prince 
Olag undertook in 907 a successful campaign by land and sea against 
the Empire, which was halted only at the walls of Constantinople. A 
peace treaty was concluded in the same year and revised in 911. ■ It 
reflected the adverse military situation in which the Emperor found 
himself. Consccjucntly, he undertook to pay tribute to the Varangian 
princes, and he granted them valuable concessions in the commercial 
field. Russian merchants coming to Constantinople were to be quar¬ 
tered in a suburb and allowed, unarmed and in groups of no more 
than fifty, to enter the capital through a prescribed gate. The maxi¬ 
mum stay was fixed at six months instead of the normal three months. 
I’hcy were exempted from certain taxes {at least, it seems, with regard 
to goods purchased), and, in the event of death, a Russian would be 
succeeded by his testamentary heir or by his parents, without a share 
going to the Emperor. However, there was no exemption from im¬ 
perial jurisdiction and administration; in other words, “autonomy” 
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was not provided as in later Byzantine grsnts to Italian city-states. 

The treaty of 911 is also the first instance of international abroga¬ 
tion of the law of shipwreck, and it extensively regulated the ransom¬ 
ing of prisoners. According to Russian sources, a prisoner was allowed 
to ransom himself by his work. Of special interest is a price-fixing 
clause for Russian slaves,who played a prominent part in Russia’s 
export trade. Tliis is the first attempt to organize slave traffic interna¬ 
tionally. 

Later Russo-Byzantine agreements brought about a number of 
changes. A treaty concluded in 945, when the Russian situation was 
less favorable, abolished the tax exemption and imposed a kind of 
"export quota”: the Russians were limited in their purchases of silk 
to a value of fifty bezants each. Besides, they had to waive jurisdiction 
over misdeeds committed by Greeks in Russia. Despite these and 
other quarrels, Russo-Byzantine relations grew more and more inti¬ 
mate on the strength of spiritual bonds. In the hundred-odd years 
preceding 1100 Russia adopted Greek Orthodox Christianity. Since 
this resulted in a certain dependence on the Greek Empire, the 
Russians soon began the struggle for ecclesiastic and political eman¬ 
cipation. In 1037 the Patriarch of Constantinople appointed a Rus¬ 
sian as metropolitan at Kiev. Later appointees were Greeks, and 
a limited autonomy of the Russian Church was established only in 
the middle of the fifteenth century, when a congress of Russian bish¬ 
ops elected a Russian metropolitan. He took his seat in Moscow but 
was still subordinate to the Constantinople Patriarch. With the fall 
of Constantinople in 1453 the situation became untenable; but only 
in 1389 was the metropolitan of Moscow raised to the dignity of a 
Russian patriarch wth the consent of the Patriarch of Constantinople. 
The subordination under ecclesiastical law to the dominance of a 
foreign religious head was thereby ended. 

Meanwhile, other changes had taken place in the structure of Rus¬ 
sia, indirectly affecting international law. In 1472 Ivan III, Grand 
Prince of Moscow, constituted himself the ideological successor of the 
Byzantine Emperor. He married the niece of the last Emperor, who 
had perished in battle; he then adopted the coat of arms of the last 
Byzantine dynasty—the double-headed eagle of the Paleologi—and 
introduced at his court the Byzantine ceremonials. Moscow was to 
become the ‘‘Third Rome.” In 1547 Ivan IV, the Terrible, carried 
this policy further, causing himself to be crowned Tsar, the Slavic 
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version of “Caesar,” a title which had often been used as an equiva¬ 
lent of "basileus.” 

Returning to the medieval period, we find Russia, since the second 
half of the eleventh century', divided into a number of independent 
principalities. Under the pressure of the Mongol invasion (1238- 
1462) the princes concluded numerous compacts, often verging on vas¬ 
salage, among themselves and sometimes with non-Russian prince.** 
In inter-Russian conventions they called themselves “brothers ; a 
Grand Prince was the “older” brother. A feeling of kinship, in the 
face of the Mongols, seems to have been behind this usage. A similar 
sentiment probably accounts for the frequency of clauses on arbitra¬ 
tion or conciliation." According to them, controversies were to be 
decided by mixed courts or commissions. In the event that these 
bodies could not agree, a decision by a super-arbitrator was some¬ 
times provided; he was nominated by the agreement itself or had to 
be chosen by later accord." The latter anangement, of course, tended 
to blunt the whole arbitration agreement. In fact, these agreements 
should not be overrated.” Of actual arbitral decisions between Rus¬ 
sian princes there seems to be no record. The situation bears, per¬ 
haps, a remote resemblance to that of ancient Greece. 

ISLAM 

The Islamic law on international relations is scanty and vague, ex¬ 
cept for some aspects of war. Islamic law is based on the Koran com¬ 
piled shortly after Mohammed’s death {632). The Koran is consid¬ 
ered all-comprehensive and is, therefore, closed to amending legisla¬ 
tion. The actual Islamic law is largely the result of interpretation and 
implementation by the scribes (muftis and other religious or legal 
authorities). Tliese authorities differ widely, particularly according to 
countries and periods. With a disparity between theory and practice 
which is no peculiarity of Islam, they failed to develop an approximate 
uniformity such as that attained by the centralized system of the 
Catholic Church. 

'rhe subject of wai is central in Islamic doctrine on international 
relations." While the Moslem countries are conceived as a political 
unit {dar-allslam), there exists a latent state of war between the Mos¬ 
lems and the infidels. The actual war against the infidels is a holy 
war (jihad),*® but opinions seem to differ as to whether it is so in 
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itself or only after the issuance of a formal declaration by the compe¬ 
tent authorities. Every able-bodied Moslem has to join such a war; and 
death in battle will open the gates of paradise, the pleasures of which 
(by no means spiritual only) are depicted in the most elaborate man¬ 
ner. Medieval exegetic literature on the Koran is to a great extent 
concerned with the diverse aspects of warfare.®^ A modem Arab 
scholar is right when he describes the Islam doctrine as bent on con¬ 
quest, in contradistinction to those of the Old and the New Testa- 
mcnt.“ On the other hand, Moslem ideas on warfare are in some 
respects superior to Christian conceptions of the same period. A proc¬ 
lamation of Caliph Abu Bekr (died 634), Mohammed’s first suc¬ 
cessor, is significant. He warns his victorious soldiers to spare women, 
children, and old men; he exhorts them not to destroy palms and 
orchards, or to bum homes, or to take from the provisions of the 
enemy more than needed; and he demands that prisoners of war be 
treated with pity.-* Ransoming and the exchanging of prisoners were 
far more widely practiced in the East than in the West,** and in a 
number of cases prisoners received their freedom on a large scale by 
acts of generosity. Booty had to be delivered to the authorities for 
distribution, the treasury keeping one-fifth of it—a rule adopted, 
surprisingly enough, by the Siete Partidas of Alfonso X of Cas¬ 
tile.*® 

The hostility of Islam toward infidels was tempered by remarkable 
exceptions. The Koran, despite the paramountcy of Mohammed’s 
teachings, embodied the Old and the New Testaments in the Islamic 
creed, and Christians and Jews received preferential treatment. As 
“peoples of the book” {dhimmi) —namely, of the Bible—they were 
permitted to stay in Moslem countries and to live there according to 
their own religions and under their own laws, provided they paid poll 
taxes and submitted to restrictions regarding their conduct and their 
garments.*® Perhaps the most impressive application of the doctrine 
occurred after the fall of Constantinople, when the conqueror Mo¬ 
hammed II convoked representatives of the Greek Orthodox Church, 
of the Armenian Church, and of the Jews to tell them that the}' might 
stay in Constantinople under their own laws and the leadership of 
their religious superiors. Because the Orthodox Patriarch had died 
before the conquest, the Sultan caused the Greeks in Constantinople 
to elect a new Patriarch whom he treated with high honors. Still, au¬ 
tonomy for the Christians and the Jews was not merely an expression 
of respect for their religions. The Koran was considered to be much 
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too good for those unbelievers; they could, so to speak, stew in their 
own juice. This conception also accounts for the more or less degrad¬ 
ing character of the restrictions laid upon Christians, and to a greater 
extent upon Jews. Even so—and the restrictions differed greatly ac¬ 
cording to time and place—both doctrine and actual practice held 
more tolerance in the Islamic than in the Western world. 

Any Moslem originally had the power to grant any foreigner pro¬ 
tection by a one-sided act (umdn) which was binding upon the whole 
community.” The foreigner became thereby a mustamin. This ex¬ 
traordinary privilege, which gradually came to be a prerogative of the 
competent authorities, was a residue of an Arab tribal custom of hos¬ 
pitality: a foreigner who entered a tent with the owaier’s consent was 

protected. 

On the other hand, the notion of latent war with the infidels op¬ 
erated against countenancing a Moslem’s sojourn in their lands. This 
obstacle, likewise a point of discussion in pious writings, was not in¬ 
surmountable, especially where Moslems were allowed to have settle¬ 
ments under their own cadis.*® Nevertheless, it was probably a mo¬ 
mentous factor in treaty negotiations of Moslem rulers with Christian 
powers. Under its influence the former were little interested in pro¬ 
curing for their subjects the right to settle in Christian countries. 

This leads us to the law of treaties, which forms an impressive part 
of Islamic doctrine.*® In a celebrated sura the Koran obligates the 
believer to keep his covenants even toward pagans (polytheists) un¬ 
til the end of the term, provided the pagans do not fail the Moslems 
in any way and do not help anyone against them; a fortiori, the same 
rule obtains in relations with Christians and Jews. And Abu Bckr, in 
the proclamation already mentioned, exhorted the soldiers as follows: 
"Let there be no perfidy, no falsehood in your treaties with the 
enemy; be faithful in all things, proving yourselves upright and noble 
and maintaining your word and promises truly. No dispensation 
from treaty obligations on religious or other grounds is provided by 
Islamic doctrine. The Koran especially proscribes the breaking of 
oaths,” but the emphasis is on the keeping of promises. There was 
an opinion that a treaty might be canceled ahead of time if this was 
required in the interest of Islam. But even then a formal denuncia¬ 
tion, it seems, was necessary.** We arc told that in 157^ Sultan Selim 
II, a ruler notorious for his depravity, broke his peace treaty whth 
Venice in order to invade Cyprus, after having procured a favorable 



^ The Middle Ages —Ecist 

legal opinion from the Mufti Aba Suud; ” and there may be more such 
cases. On the whole, however, the record of Islam is dehnitely good 
on this score. The crusaders, although aggressoR, proceeded on the 
principle that no faith need be kept with infidels. Says the noted 
English historian Lane-Poole, with an eye to the crusadcR, "The vir¬ 
tues of civilization were all on the side of the Saracens. ** 

However, the idea of latent war with the infidels did not permit a 
Moslem ruler to bind himself permanently toward a non-Moslem. 
Particularly, he might conclude a peace treaty with a non-Moslem 
only for a definite period, rendering it thereby a kind of truce. Most 
of the scribes would allow only a maximum of ten years; but the ruling, 
it appeaR, did not apply to unilateral and revocable grants, and it was 
not invariably followed, especially in the post-medieval era. 

In the preambles to treaties the Moslem ruleR customarily adorned 
themselves with utterly bombastic attributes which sometimes give 
the impression that they found therein a kind of compensation for 
the concessions they had to make. Oaths were not so common in con¬ 
ventions with the Moslems. 

MEETING OF WEST AND EAST; CONSULS 

Little contact of legal relevance existed between West and East 
during the earlier and greater part of the Middle Ages. An ambassade 
which the Caliph Hamn al-Rashid sent to Charlemagne in 8oi did 
not lead to any convention, although the Caliph extended to West¬ 
ern pilgrims in the Holy Land privileges enjoyed so far only by the 
Greeks. The crusades, however, replete as they were with the fury of 
battle, offer, somewhat paradoxically, a unique example of interna¬ 
tional agreement in the treaty of Joppa (1229) through which Em¬ 
peror Frederick 11 won Jerusalem, Bethlehem, and Nazareth from 
Sultan A 1 Kamil without bloodshed. In the Emperor's subtle di¬ 
plomacy his sincere appreciation of Arabic culture was a most efficient 
element.®® This action, as well as his lasting friendliness to the Arabs, 
was a shining incident in a sanguinary drama that dragged on through 
many centuries. On the other hand, the fighting itself gave rise to 
further interpenetration of Western and Eastern cultures. Great 
changes were brought about in Western learning, art, clothing, nour¬ 
ishment, and other aspects of life. The resulting desire, and in fact 
the need, for peaceful exchange, engendered a strong countercurrent 


Meeting of West and East; Consuls 55 

to the crusades. Across the shipping lanes of the Mcditenanean there 

unfolded a flourishing commerce with the Arabic countries. On the 

Christian side Pisa, Genoa, Venice, and Aragon were in the fore; 

among the Moslem countries, Egypt, Syria, Tunis, and Morocco. The 

ecclesiastical anti-Saracen legislation, as has been seen, failed to stop 

this traffic. As far as Egypt, center of Moslem fighting power, was 

concerned, the treaties fell little short of betrayal to the cause of 

# 

Christianity. It was with Egypt that the first important agreement 
was concluded by Pisa, in 1154; and in 1208 Venice obtained from 
Egypt special trade facilities in return for her alleged good sen'ices in 
restraining the crusaders from an attack upon Eg)’pt.*^ 

The Moslem rulers were perfectly willing to make large concessions. 
Of course they were greatly interested in the importation of arms and 
lumber, but they also found victuals, textiles, jewels, and other West¬ 
ern products most valuable, apart from manifold financial profits. 
Islamic doctrine, as has been seen, was no impediment to a grand- 
scale admission of Christians. We remember how in the dawn of an¬ 
tiquity Amasis of Egypt granted autonomous settlement to the 
Greeks. Now, the Italians were in a situation similar to that of the 
Greeks eigliteen centuries earlier. One might conjecture that mil¬ 
lennial tradition played a role in that medieval practice. 

The agreements under discussion are ordinarily called “capitula¬ 
tions” —a misleading term explained by the fact that they were di¬ 
vided into numbered capitula (brief chapten). In most cases they 
took the form of a unilateral grant or franchise, which apparently ap¬ 
pealed to the Moslem ruler’s feeling of grandeur and generosity. Uni¬ 
lateral franchises were revocable—a point which, in later centuries, 
Western diplomats and jurists contested: it was a good thing to en¬ 
joy the advantages of unilaterality but not so good to be bothered 
with its reverse side. The question, however, was purely academic as 
the Moslem rulers were by that time too weak to experiment in revo¬ 
cation. In the eighteenth and nineteenth centuries the capitulations 
were gradually transformed into commercial treaties, but without en¬ 
tirely expunging the lack of reciprocity. That inequality was removed 
only in our century. 

The capitulations bore witness to the skill of Western draftsmen. 
They tended to become more and more elaborate in the course of 
tlic centuries.** Their core was—in this respect the lack of reciprocity 
is particularly striking—the permission for citizens of the co-contract- 
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ing country to establish and maintain, under their own law and ad¬ 
ministration, a settlement in the territory of the Moslem ruler. (The 
Italian term fondaco may refer to the whole settlement, or to an iso¬ 
lated part of it, or to its main building.) The head of the settlement 
was called “consul” (or sometimes vice comes). Usually he was ap¬ 
pointed by the home government {consul missus); a consul electus, 
chosen by the settlers—^a rare case—had more limited authority. Gen¬ 
erally, the consular powers, which could be delegated, were judicial 
as well as administrative. Consular jurisdiction encompassed litigation 
between citizens of the home country; sometimes it extended to liti¬ 
gation beriveen Christians generally, and even to claims raised by a 
Moslem against a national of the consul. Claims against Moslems had 
invariably to be submitted to the local cadi. With certain exceptions, 
criminal proceedings against the co-nationals of the consul were in¬ 
cluded in his jurisdiction. In addition, he had diplomatic functions 
inasmuch as he enjoyed the right to appear from time to time before 
the Moslem ruler. On the other hand, he was long considered—at 
least by the Egyptian sultans—as a hostage for the good behavior of 
his countrymen. 

Public worship of Christian faith was invariably granted to mem¬ 
bers of the settlements, and they were permitted to have their own 
graveyards. If a Christian died, the succession to his property would 
take place under his home law without any droit d'aubaine on the 
part of the Moslem ruler. The privileged status of foreigners extended 
into other fiscal fields. Numerous exceptions in their favor were pro¬ 
vided with regard to the customary import taxes (10 per cent), export 
taxes (5 per cent), and sundry imposts. But there w'as much uncer¬ 
tainty on this score, for the remarkable reason that the legality of 

customs duties which are not mentioned in the Koran was subject 
to doubt.'*® 

Other typical features of the capitulations were the prohibition of 
reprisals, especially in the case of a foreigner’s insolvency; the aboli¬ 
tion of the law of shipwreck; and reciprocal promises of severe meas¬ 
ures against pirates—who, nevertheless, remained the curse of Mediter¬ 
ranean commerce far beyond the Middle Ages. Custom was generally 
called upon to implement the rights and duties established un¬ 
der the capitulation. This created for the Europeans another oppor¬ 
tunity to expand their position by representing as “custom” what 
could not be proved from the tcxts.« Of course no similar rights were 
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accorded to the Moslem party in the European area. That lack of reci¬ 
procity, already referred to, is characteristic of the capitulations.^^^ 

Agreements in many respects similar were concluded by the Italian 
city-states with the Christian states of the East—the Byzantine Em¬ 
pire, Lesser Armenia and the short-lived crusader states such as the 
Latin kingdom of Jerusalem. These agreements differed in character 
from the “capitulations,” according to the political factors involved, 
and were more varied. Privileges in the crusader territory were granted 
mainly as a reward for naval or other military aid in war, or as a means 
of obtaining such aid. The Venetians, with their tremendous naval 
might, sometimes nearly emasculated the local sovereignty by such 
agreements. In Constantinople and elsewhere they appointed “bail¬ 
iffs”—political agents with an almost princely status and with func¬ 
tions far exceeding the consular ones; some resembled modem con¬ 
suls general in being superior to the ordinary Venetian consuls.** The 
Christian rulers in the East generally granted autonomy to the sub¬ 
jects of the co-contracting city-state, thougli exemption from local 
jurisdiction was for the most part limited to litigation between such 
subjects. An interesting detail is presented by a privilege granted to 
Pisa in 1165 by Amaury (Almarich), Latin King of Jerusalem.*’ 
Amaury decreed that an area between the port and the city of Tyrus 
should be held open for all men of the world regardless of language 
or nationality. This sounds like an early profession of the “open door" 
principle. The motives behind the decree are not clear. In any event 
it remained isolated, and nothing is known regarding the effects of 
his apparent generosity. 

While the “capitulations” and their all-Christian counterparts are 
matters of the past, their sequels still affect the international law of 
our day. The capitulations are the origin of the consular institution.*® 
In medieval Italy the highest officials of cities or guilds, who had both 
judicial and nonjudicial functions, used the title “consul," so august 
in antiquity. About the middle of the twelfth centurj-, as the tasks 
of the city governments grew, consuls of a special type appeared— 
the mercantile consuls {consules mercatorum), heai of merchant 
guilds—first in Italian municipalities including Milan and Pisa and 
later in other Mediterranean trade centers, such as Narbonne and 
Barcelona. They exercised judicial jurisdiction over the members of 
their guilds and, on the basis of actual or presumed submission, over 



^8 The Middle Ages —East 

foreigners, particularly in maritiine cases. The mercantile consuls, 
then, were originally domestic officials; and it is to them that the 
name Consolato del mare refers. When autonomous Italian settle¬ 
ments were founded in Oriental countries it was only natural to ex¬ 
tend the title to the heads of these settlements. Officials of the new 
“overseas” type soon came to be employed also between Western 
countries. As early as the thirteenth century consuls were sent, for 
instance, by Genoa to Spanish Seville, and by Marseilles to Genoa. 
This suggests the emergence of a new Western type of consul with a 
narrower range of functions. 

Another feature of the modem consular institution may be traced 
to medieval custom. Consuls for Christian countries were sometimes 
chosen from citizens of the country of their mission {consules hos- 
pites, because they acted, so to speak, as hosts of the foreign mer¬ 
chants). High nobility and other factors of political prestige were 
the foremost qualifications for such office. In 1422 the Catalans made 
Cosimo de’ Medici, w'ho was to become the actual ruler of Florence 
and Pisa, their consul at Pisa. Similarly, in 1485, on the proposal of 
English merchants, Richard III conferred the same dignity upon 
Lorenzo Strozzi, a member of one of the most distinguished Floren¬ 
tine families. In the letter patent which created this, apparently first, 
royal “consulate” the king stated that he wanted his subjects in Pisa to 
submit to the decisions of the consul in whom he vested jurisdiction 
over Englishmen in Pisa.*^ Politically, the assignments of consules 
hospites might well have been machinations for ulterior political pur¬ 
poses; legally, they point to a rather restricted if not nominal authority 
of the appointees. Such consuls, forerunners of the modern “consuls 
elected,” show a certain resemblance to the proxenoi of ancient 
Greece; but these were essentially diplomatic and informal in char¬ 
acter, so that the comparison provides little elucidation. More im¬ 
portant, the late Middle Ages confront us with the duality of consular 
institutions which came to its full height as late as the nineteenth 
century: the “judiciary” consuls of the Orient, conceived as heads 
of autonomous settlements, and the commercial consuls of the West. 

The capitulations and other Mediterranean agreements have no 
counterpart in the North, but the far-flung activities of the Hansa 
resulted in remarkable compacts of Hanseatic cities with Russian 
princes.*® We refer, in the first place, to the agreements between the 
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principality of Novgorod and Hanseatic cities, primarily Visby and 
Liibeck. As early as the twelfth century Hanseatic merchants had 
settled in Novgorod, the main Russian trading center with the West 
and for some time one of Russia’s most important cities. They bought 
from the Russians mainly furs and wax, in exchange for clothes, wine, 
and salt. Attempts at securing a legally recognized position for the 
Hanseatics (called “Latin tongue’' by the Russians because of their 
Catholic faith) started in the same century, and in 1259 led to a 
treaty with Novgorod. Nevertheless, commerce between Novgorod 
and the Hansa suffered again and again from serious acts of violence, 
and in 1385 the Hanseatic League ordered a trade boycott against 
Novgorod. This conflict was ended by the “Niebur Peace” of 1392, 
named after the Liibeck peace delegate. The peace was renewed and 
supplemented by various agreements in the fiheenth century. 

A less important series of commercial conventions, spreading from 
the thirteenth to the fifteenth century, relates to the territory of the 
Dvina River. Riga, then German by population, was party on the 
Hanseatic side, while on the Russian side the princes of Smolensk, 
Polotsk, and Vitebsk were the signatories. 

The main topics of the treaties were the protection of persons and 
their property at the market places and on the trade routes thereto, 
and the settlement of claims resulting from former acts of violence. 
In the treaty of 1259 Novgorod undertook in addition under certain 
conditions, a guaranty for damage which the German merchants 
might suffer on the Russian part of their route. Elaborate provisions, 
in the manner of pristine laws, fixed definite fines for killing, for var¬ 
ious types of mutilation, for rape, etc. Self-help against persons, and 
reprisals of any kind, were forbidden. Special agreements tried to 
meet sharp or fraudulent practices. Thus, a treaty of 1442, negotiated 
on the Russian side by the Duke and the Archbishop of Novgorod 
in conjunction with prominent merchants, provided that wax sold 
to the Germans must not contain admixtures of fat, butter, acorn, 
or certain other inferior substitutes —an unusual type of treaty in¬ 
deed. In the first Novgorod convention the Germans were allowed 
three Hdfc (yards); and this was the entire treaty basis for the im¬ 
portant Novgorod Kontor, which actually enjoyed full autonomy un¬ 
der Hanseatic law. Litigation between Germans and Russians was 
assigned to a mixed court presided over by the Duke of Novgorod, 
but this anangement did not work out satisfactorily. 



6o The Middle Ages—East 

These German-Russian treaties are legally the most important 
West-East agreements in the medieval North. They invite compari¬ 
son with the southern capitulations. It appears that the main theme 
of the northern compacts was suppression of violence and fraud. The 
whole atmosphere was one of utter distrust and hostility, particularly 
on the side of the Russians, who looked upon the Germans as in¬ 
truders.®® In contrast, the Mediterranean agreements exhibited, rela¬ 
tively speaking, an atmosphere of courtesy and generosity. It is true 
that the German-Russian conventions were built upon reciprocity. 
Nevertheless, the impression remains that the Mediterranean treaties 
represent a higher state of civilization. 



CHAPTER IV 


Modern TimeSy Until the Thirty Years* War 


BASIC FACTORS, WEST AND EAST 


“Modern times” begin customarily with 1492, the year of the dis¬ 
covery of America. Certainly this event, and the Reformation, are the 
major signposts of the new era. Their influence upon international 
law was great and manifold.^ But the growth of international law in 
the new era must be attributed, in the first place, to the rise of na¬ 
tional states, especially of Spain, England, and France. That rise was 
a protracted process which matured in the early stages of modern 
times. Not only did feudal law vanish from the international sphere, 
but politically the position of the cit)'-states and other small com¬ 
munities became for the most part untenable. Even where, as in 
Italy, the formation of a national state did not occur, the cih'-states 
widely succumbed to the process of territorial consolidation. In the 
North the Hanseatic League suffered a similar fate. As a result, the 
participants in international transactions decreased in number. It is 
true, members of the Holy Roman Empire, as was mentioned, would 
sometimes conclude compacts of an international character; and 
their inclination to do so increased in the new era. But legally they 
remained subject to imperial power (and, of course, holders of consti¬ 
tutional rights in the Empire). 

The centrifugal trend within the Empire was greatly enhanced by 
the Religious Peace of Augsburg (1555) which secured to the Luth¬ 
eran princes and cities full equality with the Catholic princes, in¬ 
cluding the right to determine, within their respective territories, the 
religion of the inhabitants {cujus regio, ejus religio). Furthermore, 
and independently of this development, Switzerland, in 1499, dis¬ 
sociated herself to all intents and purposes from the Empire tluough 
the Peace of Basel.* This dissociation was the result of a long struggle 
between Switzerland and Austria, whose archdukes were at the same 
time German emperors. Although even after 1499 the Swiss 
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times behaved as members of the Empire and obtained legal recogni¬ 
tion of their independence only by the Peace of Westphalia (1648), 
Switzerland was considered as a sovereign state from the year 1499 -* 
In order to protect her independence Switzerland in this period, and 
more definitely in the one following, gradually developed her policy 
of neutrality not yet formally declared/ The coexistence of both Prot¬ 
estant and Catholic cantons proved, despite grave conflicts, an effec¬ 
tive antidote to tendencies to join one or the other belligerent group. 
The same division permitted Switzerland to abide by her practice of 
allowing foreign powers to hire Swiss mercenaries; Protestant as well 
as Catholic countries profited from it. Officially the practice of mer¬ 
cenary service was limited to “defensive” purposes; but this was only 
a weak palliation. 

An even more important newcomer among the independent pow¬ 
ers was the Netherlands. Subject to Burgundian rule, her bond with 
the Empire had long been very loose—in fact it required a celebrated 
war to wrest her independence from the Spanish kings, successors to 
the Burgundian rulers. The Union of Utrecht {1579) is generally 
considered as the beginning of the new state, though the war with 
Spain continued for decades and international recognition of the 
Netherlands’ independence was established, like that of Switzerland, 
only by the Peace of Westphalia. Still, from the early seventeenth 
century on, the Netherlands was a power in the commercial, naval, 
and colonial fields. Her great achievements extended from the arts and 
sciences to international law, as will be seen. 

Among the European nations, however, the hegemony fell to Spain. 
With the conquest of Granada (1492), Spain became a unified king¬ 
dom; and the discovery of America immensely enlarged its posses¬ 
sions and riches. Spain expanded in Europe too, reaching the height 
of her powers under Philip II (1556-1598), who ruled also over Sar¬ 
dinia, Naples, Sicily, and, after 1580, Portugal. This was Spain’s 
“golden age,” politically as well as spiritually. 

Spain had won her unity as the result of centuries of bitter fighting, 
in tiic name of Christianity, against the infidels. During that struggle 
a tradition was established which, together with Spanish fierceness 
and pride, determined the character of Spanish political and legal 
philosophy. The great legislative work of Alfonso X, Las Siete Partidas 
(The Seven Parts), perfected in 1263, heavily imbued with ec¬ 
clesiastical notions “ and opened the doors wide to ecclesiastical juris- 
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diction over the laity.® In the sixteenth and following centuries the 
orthodox Catholic tradition persisted and was intensified. In domestic 
politics, the Holy Inquisition, with its all-per\'ading and cruel perse¬ 
cution of heresy, became the dominant power; and in Spain more 
than in any other Catholic country it molded the spiritual and politi¬ 
cal course of the country. The same spirit prevailed in Spain’s foreign 
policy, which, through the stem fanaticism of Philip II, created in¬ 
tense tension and hostility over all Europe. Religious ardor, along the 
lines of orthodox Catholicism, also colored Spanish thought and art. 

Legal repercussions of the discovery of America appeared first on 
the supranational, rather than the international, plane. In 1493 Pope 
Alexander VI of the House of Borgia conferred upon the Spanish 
sovereign, by the Bull Inter caetera, the Indian (American) isles and 
mainland westward of a line running one hundred leagues to the west 
of the Cape Verde Islands.' There had been, we know, precedents for 
papal grants of this type, but the Holy See's plenitude of power over 
the whole earth had never been set forth in such challenging terms 
as was done by this most unworthy incumbent of the Holy See. If 
not an outright donation of those far lands, it was the establishment 
of feudal vassalage under the overlordship of the Pope—a conception 
which cannot be denied grandeur. On the basis of the papal demarca¬ 
tion, though without express reference to it, Spain and Portugal agreed 
on the distribution of the countries newly discovered or yet to be dis¬ 
covered. The first agreement, the Treaty of Tordcsillas of 1494, placed 
the demarcation line 270 leagues farther west. The second was the 
Treaty of Saragossa between Charles V of Spain and John III of 
Portugal, made in 1529. It is remarkable that the clause in the Treaty 
of Tordcsillas against i>apal dispensation ® was elaborated in 1529 by 
these faithful Catholic rulers so as to prevent the use of a dispensa¬ 
tion which the Pope might grant on his own initiative {motu proprio). 
Despite the solemnities observed, the Treaty of Saragossa was violated 
by Spain in 1542-1543, when a Spanish expedition, over the valid 
protest of the Portuguese, occupied the islands now known, in tribute 
to the Spanish king, as the Philippines. The ensuing controversy was 
settled only in 1750 by a Spanish-Portuguese treaty. 

In the East the place of the Byzantine Empire was now occupied 
by the far more powerful Ottoman Sultanate, which, under Suleiman 
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the Magnificent (1520-1566) became a formidable menace to Chris¬ 
tianity, and especially to the Holy Roman Empire (siege of Vienna, 
1529). Nevertheless, Suleiman in 1535 established a legal bond with 
the West which was to have great and lasting effects, by concluding 
a “capitulation” with Francis I of France.* This document was a real 
treaty, and a treaty made for the lifetime of the two mien rather than 
for a definite number of years. Also, it was far more comprehensive 
than its medieval predecessors. Freedom of sojourn, of commerce, 
and of navigation was made reciprocal—an arrangement, it is tme, of 
little practical value to the Turks. At the same time the Sultan granted 
onc-sided concessions on an extraordinary* scale. Turkish jurisdiction 
was not only eliminated from disputes among Frenchmen, but was 
heavily restricted in disputes between a Frenchman and a subject of 
the Sultan. The French King was authorized to appoint consuls with 
jurisdictional power in any part of the Turkish Empire; and Turkish 
officials were ordered to enforce the decisions of the local French offi¬ 
cials. Frenchmen in Turkey were freed from forced labor; they re¬ 
ceived important privileges in taxation; reprisals against them were 
forbidden, etc. 

While the convention was ostensibly phrased like a commercial 
agreement it was political in its implications and actual effects, aimed 
as it was against Charles V, Emperor of Germany and King of Spain, 
the common adversary of the contracting sovereigns. The treaty there¬ 
fore violated papal prohibition as well as public opinion in Christen¬ 
dom.Naively, and rather as a sign of bad conscience, the conven¬ 
tion contains an invitation to “His Holiness the Pope” and to the 
kings of England and Scotland (of course not of Spain) to join it. 
Moreover, the fi’rench King tried to justify his attitude by a letter to 
the Pope in which he pointed to the unity of mankind, Christian and 
non-Christian. 

It is surprising that the niler of the Ottoman Empire, then at the 
height of his power, should have made such unusual concessions to 
the I'rcnch King who was vanquished by Charles V and was then in 
utter distress. Suleiman could hardly expect, and actually did not ob¬ 
tain, much help from the King. To some extent the tradition created 
by the mcdic\al capitulations, as well as the lenient religious notions 
of Islam, seems to ha\c been a factor in his policy. But, like other 
Moslem rulers, he probably was influenced by a bent toward majestic 
generosity. In line with this attitude he also proved himself more 
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faithful than the French King to his treaty obligations.^ The Mos¬ 
lems, whatever their cunning, were no match for Western diplo¬ 
macy. 

In the light of world history the treaty of 1535 marks the beginning 
of a policy by which France refused to identify herself with the wishes 
of the Holy See to the same extent as, for instance, Spain or Austria. 
Still, the amazing result was that France emerged as a leader and 
protector of Catholicism in the Levant. The norms of the capitula¬ 
tion of 1535 were strengthened and expanded by custom and by later 
capitulations (1569, 1381, 1597, 1604) w'hich fell back on the form 
of unilateral grants. Moreover, non-French Christians developed a 
habit, tolerated by the Turks, of placing themselves under French pro¬ 
tection, and especially of navigating, with French consent, under the 
French flag. Thus “Frank” became, among Moslems, a current term 
for a European Christian. The capitulation of 1381 accorded to the 
French ambassador precedence over the ambassadors of other powers; 
that of 1604—expanding grants by Suleiman the Magnificent—con¬ 
ferred upon France custody over the Holy Places of Palestine as well 
as protection of Catholic pilgrims.** 

liowcver, the French monopoly (though not French primacy) was 
broken in 1583, when England obtained from the Sultan a capitula¬ 
tion which extended to England, the same privileges, on the whole, 
as were enjoyed by France.** The English flag could now be openly 
displayed in Turkish waters. The Dutch, previously compelled to sail 
under the French flag, hoisted that of the English, until in 1612 they 
succeeded in obtaining a capitulation which allowed them the use of 
their own colors. All this happened over the fierce opposition of 
France. Catholic-Protestant antagonism played a role; but in the 
first place it was commercial and political interests which motivated 
the rivalry of the European powers in the Turkish area. 

Europeans visited the Far East quite extensively in this p>eriod. 
Still, in comparison with the Near East, very little can be told about 
international agreements affecting the Far East. In China attempts 
at Christian penetration soon came to naught. Only the Portuguese 
succeeded in 1557 in establishing at Macao a settlement which, under 
a high degree of self-government, proved to be a great and lasting suc¬ 
cess.** In the eyes of the Chinese the settlement was based merely 
on their toleration; and they repeatedly asserted their sovereignty and 
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jurisdiction over Macao. A Chinese-Portuguese treaty was not con¬ 
cluded until the nineteenth century. 

In Japan the development was different.*® Japan generously opened 
her doors to the Europeans, and especially to the Spanish Jesuits. 
Through great ability and devotion the latter succeeded in converting 
numerous Japanese to the Catholic faith; but gradually the Japanese 
became convinced that Christianization would lead, as in the Philip¬ 
pines, to colonization under the Spanish crown and to the eventual 
destruction of Japan’s independence. A sharp reaction followed at 
the beginning of the seventeenth century. Within a few decades Chris¬ 
tianity was practically exterminated in Japan. For more than two cen¬ 
turies thereafter, Japan followed a policy of seclusion stricter even 
than the Chinese. There was only one exception, and that in terms 
of international law. In 1611, when the Shogun undertook decisive 
steps to banish the Christians from his court, he concluded a limited 
treaty of commerce with the Dutch, from whom he did not expect 
much political and religious ambition. They were 6rst allowed to 
have a factory at Hirado. Their privileges were later curtailed, and 
the>' were enjoined from public exhibition of their religion. The latter 
fact served Spinoza to demonstrate the sovereign’s territorial suprem¬ 
acy in religious matters.*® The agreement of 1611 remained in force 
until 1856, when a modem treaty of commerce was agreed upon be¬ 
tween Japan and the Netherlands. 


STATE PRACTICE 

In state practice the effects of the great religious strife engendered 
by the Reformation are visible everywhere. The Catholic doctrine 
requiring extermination of heresy by any available means was carried 
out with stern fanaticism and consistency by Philip II of Spain and his 
men. In the international area the assassination, officially solicited 
and rewarded, of William the Silent of the Netherlands, and the at¬ 
tempted assassination of the excommunicated Queen Elizabeth are 
outstanding examples. The English, main champions of the Protestant 
cause, retaliated not in kind but by highly successful marauding ex¬ 
peditions against Spanish ships and possessions in peace time. Out¬ 
standing among the buccaneers who conducted these were Sir Francis 
Drake and Sir John Hawkins ** (Hawkins also cultivated the profitable 



State Practice 67 

slave trade). It can hardly be denied that some of their acts amounted 
to piracy, despite toleration and rewards by their government. 

This is not to say that international law disappeared in the period. 
Its secular character became now more pronounced through the weak¬ 
ening of ecclesiastical law. The popes, it is true, would still grant secu¬ 
lar titles to Catholic princes. Thus, Pope Pius V in 1567 made Cosimo 
de' Medici Grand Duke of Tuscany, and the grant was conhrmed nine 
years later by the Emperor. On the other hand, no papal power over 
new lands was recognized after the beginning of the sixteenth cen¬ 
tury. The issue was to be decided on secular grounds. Sometimes 
discovery alone was held sufficient to confer a valid title to sovereignty; 
but, on the whole, the rule came to prevail that it was necessary to 
take possession of the discovered territory. The “possession” require¬ 
ment was borrowed from Roman law, where it related, however, to 
individual pieces of movable or immovable property. It needed recast¬ 
ing in order to be applicable to vast territories. Often “symbolic” acts 
performed in the territory, such as the erection of crosses or of monu¬ 
ments bearing the arms of the conquering sovereign, were held suf¬ 
ficient; but this theory, too, was open to serious objections. “Agree¬ 
ments” with native chieftains were sometimes added as a part of the 
occupation ceremonies, but they had only a decorative significance. 

In the field of treaty law, ecclesiastical influence, so powerful in the 
Middle Ages, disappeared gradually in the period. In 1526 Francis I of 
France received the Church's official blessing when he declared in¬ 
valid, as made under duress, the Peace of Madrid concluded under 
oath with Charles V;” and in 1535 Pope Paul III restated, with a 
view to Henry VIII, that treaties with heretics were illicit and in¬ 
valid.*® However, in the later part of the sixteenth century and thence¬ 
forth, ecclesiastical interference with treaties fell more or less in 
desuetude. A lasting influence of canon law may be seen in the in¬ 
troduction of the clausula rebus sic stantibus into international law,** 
but the clausula had now become a secular aflfair. The custom of 
confirming important treaties by oath under invocation of the Holy 

Trinity persisted, though the more circumstantial forms of the past 
became obsolete. ^ 

For commercial conventions the era was not favorable. Even the 
efficacy of existent treaties was jeopardized by the unrest of the time.** 
The rising absolutism at least tended to diminish the difficulties origi¬ 
nating in the coexistence of state taxes and of inland customs levied 
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by cities or other autonomous political entities. In this respect a new 
avenue was opened by a Franco-English treaty of 1606 “for the safety 
and liberty of commerce”; namely, among the subjects of the French 
and English sovereigns. This treaty provided for the placarding of 
tariffs by both governments and for restrictions on inland imposts.^* 

The confused situation regarding piracy has already been referred to. 
Still the fight of the law against that plague assumed more definite 
forms in this period. In 1536 power was granted to the English Courts 
of Admiralty to inflict the death penalty upon persons committing 
crimes on the high seas.-^ France followed in 1584.*® Gentili, in i 59 ^» 
declared piracy to be a violation of the law of nations against which 
war should be made by all means.®* As a pertinent international agree¬ 
ment one might mention the arrangement of 1517 between France 
and England to establish special courts for hearing complaints about 
crimes committed at sea; but apparently it has not become effective. 
The French-Ottoman capitulation of 1535 provided stringent meas¬ 
ures against pirates—a fact noteworthy because of the opinion prevail¬ 
ing on both sides, that ships of infidels were good prize. Again, we 
know nothing about the actual execution of those measures. Piracy 
persisted in the Mediterranean on a grand scale. 

The law regarding diplomatic envoys presents, in this period, one 
most stirring and momentous event. In 1584 the English government 
was confronted with the case of the Spanish ambassador Mendoza, 
one of the principals in a plot to dethrone and kill Queen Elizabeth 
and to liberate the Catholic Queen Mat}' of Scotland. Gentili and 
other scholars versed in Roman law were asked to give their opinions. 
They held that Mendoza was protected by his immunity as an am¬ 
bassador, and could not be put to trial in an English eourt. The 
government foliowed this advice, and expelled Mendoza rather than 
bring him to trial as excited public opinion demanded.®* We shall 
have to consider later the doctrinal implications of this event. 

Permanent ambassadors became more frequent in the period; but, 
characteristically enough, their establishment often required special 
treaties. Such an agreement was concluded in 1520 between Emp>eror 
Charles V and King Henry VIII of England.®® Toward the end of 
the period permanent ambassadors were in general use among the 
greater powers, though Grotius, writing in 1624, still considered them 
unnecessary. 
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In the vast Held of warfare a slight progress of law is observable, 
however, that law was not international but municipal and military. 
The elaboration of written military rules for the maintenance of strict 
discipline and order was bound to serve the cause of humaneness to 
some extent. The first vestiges of such military ordinances can be 
found in the last centuries of the Middle Ages,^® but greater ad¬ 
vancement was achieved only in modern times. Thus, imperial ordi¬ 
nances issued in 1570®^ prohibited pillaging without permission of 
the military superiors and required orderly sale of booty lawfully 
obtained. Protection of women and old people was another aspect of 
military regulation. However, the conception that a soldier may seek 
his own profit in warfare still prevailed; booty and ransom were his 
except where ransom was reserved to the king. In France ransoming 
of important captives developed into a kind of financial institution 
with legal questions decided by a court {tribunal de la Connetablie), 
especially in connection with the guarantees often undertaken for the 
payment of ransom.** 

Maritime war was conducted largely by “privateers,” ships author¬ 
ized by a belligerent prinee to take enemy property for the privateer’s 
profit.** The authorizing document came to be called ‘letter of 
marque” (seizure) or “letter of marque and reprisal.” Privateering 
differed from reprisals, however, in that it did not serve the prosecution 
of alleged rights. Being officially engaged in war, the privateers were 
not pirates in the proper sense; but actually there was not much dif¬ 
ference, and the whole institution soon became the object of violent 
denunciation from all quarters. Still, it should be mentioned that in 
the sixteenth century they fulfilled a historically important function 
when, in the fight for the freedom of the Netherlands against Spain, 
William the Silent as sovereign Prince of Orange gave letters of 
marque to a number of Dutch vessels. Tliesc “Beggars of the Sea,” 
as they were called, did great harm to the Spaniards, but otherwise 
fully lived up to the bad reputation of the privateen. (Incidentally, 
Orange, a small principality in southern France and far from the sea, 
had nothing to do with the war.) 

Tlie law of neutrality was also rather obscure in this period.** 
While the terms neuter and neutralitas, indicating nonparticipation 
in war, occurred here and there in the last centuries of the Middle 
Ages, tlicy assumed definite legal significance for the first time in 
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treaties concluded in 1492 by the principality of Li^ge with France 
and the Netherlands, then at war with each other.” Liege, having 
declared her intention not to aid either one of the belligerents, was 
guaranteed against invasion or any other warlike measure. In this 
case neutrality was formulated as permanent, though actually it lasted 
no longer than twenty-six years. Generally, the neutrality of any 
country remained a matter of treaty, being bestowed by powerful 
belligerents upon a nonbelligerent. In the absence of such an agree¬ 
ment belligerents were held entitled to transport troops and supplies 
across a nonbelligerent country and to levy mercenaries there, a 
practice explained by the weakness of so many potentates and by 
the dispersed condition of numerous territories, brought under the 
same rule by inheritance, marriage, and other arrangements. The 
neutrality treaties varied too greatly to constitute a well deSned t}'pe. 
The most important example is the Neutrality Treaty of Mayence, 
concluded in 1632 between Gustavus Adolphus of Sweden and the 
Catholic German states, which were then in an unfavorable military 
situation. Swiss neutrality was not yet a formalized rule, as has been 
pointed out. 

In maritime warfare the legal position of the neutrals was not much 
better.” In 1543 a French maritime ordinance decreed that any ship 
carrying enemy goods would be considered good prize, together with 
its cargo (“enemy goods, enemy ships”), and that condemnation of 
enemy ships would extend to their neutral cargo (“enemy ship, enemy 
goods”). The second rule had been employed by England in the 
hfteenth century; now the harsher Erst rule was also accepted by 
England, though not, for instance, by Spain. Relaxation of the rule 
was granted to Venice and other Italian city-states by way of special 
arrangements. Progress of greater significance was achieved in the 
procedural field. Political considerations made it more and more ad¬ 
visable to grant the neutral claimants of captured ships and goods at 
least the guarantee of a fair trial. During the last centuries of the 
Middle Ages, England developed the practice of deciding disputes on 
prizes according to legal principles.®^ The king, originally the sole 
authority in matters of naval warfare or piracy, delegated his power 
regarding prizes to the admiral or his deputy, a jurist. But it was only 
in the second decade of the sixteenth century that the High Court 
of Admiralty, which proceeded without jut}', was made a Court of 
Prizes, “legal in character and atmosphere.” The law of admiralty. 
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which included elements of what today we call international law, 
supplied the basis of the Court’s proceedings. In other countries the 
admirals remained competent for decisions on prizes. France followed 
the English example by establishing a Conseil des Prises, but this 
happened as late as 1659.®® 

DOCTRINAL DEVELOPMENTS 

The chasm of the Western world, which was the result of the 
Reformation, was bound to affect the doctrine of the law of nations. 
On the Catholic side, Spain was preeminent during the sixteenth and 
the early seventeenth centuries. Wliile lagging in the natural sciences, 
she rose to great heights in theology and jurisprudence along the lines 
of scholastic tradition. The most orthodox type of Catholic thought 
formed the dominant feature of this development.^ Momentous 
factors of political history and national psychology, referred to above, 
worked together in imparting to the Catholic idea in Spain a unity 
and strength found nowhere else in the Christian world. To the 
Spanish thinkers, the political picture of the world was theocratic 
in terms of papal paramountcy. Such powerful opponents of papal 
supremacy « as Occam and Wycliffe in England, Marsilius of Padua 
in Italy, John of Paris in France, and Leopold von Bebenburg in Ger¬ 
many had never appeared in Spain. Hence there was in Spain perfect 
agreement among the learned that the Pope, in the interest of the 
Catholic faith, had power to depose kings and install new ones, to 
release subjects from their allegiance to their princes, to dispense with 
oaths and promises, private and public, to assume ex oflacio the 
decision of disputes between temporal rulers, etc. In the interest 
of the Church, the Pope had authority to lake similar measures even 
against infidel princes.** He could delegate his powers “ or grant 
monopolies for evangelization and trade.*^ There was high authority 
for the thesis that Christians, by majority vote, might unite the whole 
world into one state, and must do so on the demand of the Church.** 

AH this amounts to an elaboration and systematization of medieval 
thought. Papacy and the Empire were, just as in the Middle Ages, the 
dominant conceptions of the Spanish school, at least in its earlier 
phase. Within this framework the role of “princes” was now defined. 
S^ular wnters had recognized cities as legal entities even in the 
Middle Ages,** but the conception of state remained dim until 
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the seventeenth century and beyond/“ Such terms as respublica and 
civitas referred to the citizenr>' as distinguished from or opposed to 
the prince.*^ Still less could the medieval and Spanish scholastics 
possess the concept of sovereignty.” This notion, as will be seen, origi¬ 
nated in the late sixteenth century with Bodin, a writer very remote 
from theological or scholastic thought,” to grow into a concept of 
international law long afterwards. Meanwhile, political and legal 
writers had yet to become conscious of the new type of state and to 
gain sufficient knowledge of its slowly evolving diplomatic and legal 
relations. In the flourishing period of the Spanish school the time was 
not yet ripe for a modern conception of international law.“® 

The inadequacy of the scholastic system is high-lighted by the just- 
war doctrine. TTiat doctrine in itself was, we know, by no means 
“international’' in origin. It was a very broad conception of moral 
theology and was so maintained by the Spanish school. This meant 
that ultimately it would be for ecclesiastical authorities to decide 
whether or not a war was or was not “just”—a result inconsistent 
with the legal-political idea of sovereignty.*' 

Another aspect of the just-war doctrine was even more in conflict 
with modern conceptions. According to the scholastics a war could be 
“just” only on one side. Justness derived from divine natural law 
\^’as one and indivisible. Hence the recognized limits of warfare— 
especially the prohibition against the killing of prisoners—would pro¬ 
tect only the fighters for the just cause. In historical perspective one 
might concede that in the era of “private” wars the threat of such 
stern consequences of unjustness could have been a deterrent to ag¬ 
gression; but this idea was out of place when national states and 
national wars made their appearance. The resulting danger of utter 
brutality and murder was all the greater because each party would 
be particularly inclined to consider its cause as the just one where 
national pride was a factor. The leading Spanish authors were more 
or less aware of the dangerousness of their tenet; but, because on 
religious grounds they found it impossible to abandon the fundamen¬ 
tal premise, they tried to restrict its evil consequences by artificial and 
inadequate explanations and limitations, the main instances of which 
will be discussed later. In reality, full equality of the belligerent parties, 
with no regard for religion or moral motivation, was required by sound 
legal theory, and this solution could be reached only on a secular 
basis. 
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It is important to know that the just-war doctrine was by no means 
a secondary feature of Spanish scholastic thought in our field; quite 
the contrary, it was its central point. The Spaniards contemplated 
the relations among princes only from the viewpoint of war; on such 
peaceful institutions as embassies or treaties they had very little to 
say.” To these shortcomings one must add the religious fanaticism 
widely exhibited by the Spanish authors. Despite the treaty of Francis 
I with Suleiman the Magnificent, they still considered the Saracens 
per $e as born enemies of Christianit)', necessarily on the “unjust” 
side. And the Dominican Domingo dc Soto—often mentioned as one 
of the initiators of international law—declared as late as 1556, with 
characteristic casualness, that heretics were to be burned.*^ Kindred 
views usually prevailed in the Spanish wars against the Netherlands.” 

Not only such extremist views and actions but the whole theocratic 
Spanish system was an impediment rather than an aid to the develop¬ 
ment of a modern doctrine of international law. The main merits 
of the Spanish school are found in fields other than international law, 
and first of all in its efforts to humanize the methods of colonization.” 
But the Spaniards did contribute to the genesis of modern interna¬ 
tional law to a certain extent. The most enlightened among them 
approached a secular view in some respects. Together with contempo 
raucous thinkers of other nations they belong to the predecessors of 
Grotius,” though even among those predecessors the Anglicized 
Italian Gcntili came nearer the goal. Nevertheless, they all remained 
far behind Grotius who, as will be seen, presented for the first time 
a far-flung system of international law acceptable to all states. 

The greatest among the Spanish scholastics were the Dominican 
Francisco de Vitoria and the Jesuit Francisco Suarez.” Both were 
versed also in the law—theology and legal science were then closely 
associated, with thcolog)' in the lead. Characteristically, Spain’s most 
distinguished jurist of the period, prominent in canon as well as in 
civil law, was Diego Covarruvias, Bishop of Segovia, called the Spanish 
Bartolus.” The secular Spanish jurists were of lesser stature. They, 
too, worked along the line of scholasticism and in spiritual conformity 
with the theologians. We shall have more to say about one of them, 
Balthasar Ayala. The others are of only slight importance in the his¬ 
tory of international law.” 

The accomplishments of the Spanish school were generally over¬ 
looked in historical accounts of international law until the beginning 
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of the present century, in Protestant as well as Catholic countries.®* 
Tlie explanation must be sought in the prevailing theological charac¬ 
ter of the Spanish doctrine. The detection of the oversight,®^ how¬ 
ever, was followed by a reaction which far overshot the mark. The 
Spanish scholastics, and first of all Vitoria and Suarez, came to be 
represented as the true founders of international law, with Grotius 
and his followers as their disciples. Tliis view has been widely spread 
by a biased but influential literature which is primarily connected 
with the name of an American, James Brown Scott. The implications 
of the problem and the challenging features of the literature involved 
make it desirable to devote an appendix of the present book to a special 
inquiry into this subject.** 

A line of thought entirely different from that taken by the Spanish 
school developed a few decades later in England. We have noticed 
the remarkable action of the English government in the Mendoza 
case. That action was based on the idea that Roman law was a proper 
tool for ascertaining rights and duties in international relations. ITie 
same view had been indicated by Queen Elizabeth in 1580, when 
Mendoza made representations on Drake’s actions in the West Indies. 
Her answer rejected the Spanish claims, using arguments clearly taken 
from Roman law;** and in 1609 her successor, James I, addressing 
the Parliament, declared the knowledge of Roman law most necessary 
for intercourse with foreign nations.** Application of Roman law to 
those relations is conspicuous in the writings of Gentili, an Anglicized 
Italian of the sixteenth century, as we shall see later in this chapter; 
English jurists of the seventeenth century stressed the usefulness of 
Roman law in the regulation of foreign affairs even more emphati¬ 
cally.** As a matter of fact, Roman law has been considered in Eng¬ 
land, more than in other countries, as helpful, by analogy or otherwise, 
in international law cases almost to the present day.** 

It is easy to understand why in the sLxteenth and seventeenth cen¬ 
turies the English resorted to Roman law in international situations. 
The law had early become of paramount concern to English thought. 
Still one could not possibly invoke the domestic common law toward 
foreigners; Roman law, however, was respected all over Europe, 
Catholic and Protestant. In the case of Spain, Roman law was in¬ 
variably referred to by her theologians and jurists, and it had legal 
force in some parts of the country.®* There was for the English no 
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better way of talking juridically to foreign powers than in terms of 
Roman law. 

At the same time, reliance on Roman law meant the secularization 
of legal relations among states, in contrast to the conceptions of the 
Spanish theologians or, one may add, to the teachings of Moslem 
scholars. Though the English of the sixteenth and seventeenth cen¬ 
turies did not evince the erudition and analytical acumen of the 
Spaniards, their basic approach was more in accord with the objec¬ 
tives and the trend of international law. Thus the law of nations 
became the domain of the English “civil law” jurists, together with 
the matrimonial law (because of the Roman elements of canon law) 
and the Law Merchant, which in this period actually led to English 
recognition of foreign judgments, especially in the maritime sphere.®" 

References to Roman law are sometimes found also in the diplo¬ 
matic history of countries other than England.’® 

It may be mentioned that juridical tractates on the law of nature 
and of nations were widespread during the period, especially in Ger¬ 
many; but they were devoted to general jurisprudence and had little 
bearing upon the subject of our inquiry.’^ 

In private international law, the center of scholarly efforts had shifted 
during the fifteenth century from Italy to France, where the diversity 
of local customs led increasingly to “conflicts of laws.” ” In the six¬ 
teenth century the humanist movement, which nowhere more than 
in France had taken hold of legal science, replacing the scholastic 
method by historical and critical inquiry, made its appearance in 
private international law under the leadership of the Breton nobleman 
D’Argentre (Argentraeus, 1519-1590). Though applying progressive 
methods, Argentraeus stuck to the political principles of dying feu¬ 
dalism. He was guided by the idea of placing property rights, on the 
largest scale, under the exclusive control of local customs, which were 
then feudal in character. In this he was opposed by Carolus Molinaeus 
(Charles Dumoulin, 1500-1556), one of the greatest jurists of all 
time, who, though leaning somewhat on scholastic methods, was the 
first writer to proclaim the rights of the parties to choose for them¬ 
selves, within certain limits, the territorial law governing their legal 
relations. He applied this idea especially to marital settlements, point¬ 
ing out that such settlement, if made, for example, in Paris, should 
be supposed to have been placed under Paris law by the tacit intent 
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of the parties; a theory eliminating to this extent the feudal customs of 
the seigniories in which the property, object of the settlement, was 
situated. It was only in the nineteenth century that this notion of 
the “autonomy of the parties” (namely, the autonomy of determining 
the law applicable to a legal relation of theirs) displayed its far- 
reaching implications; but its rise in the sixteenth century indicated 
a new emphasis upon the potency of the individual will. Perhaps it 
is not a mere coincidence that its originator, Molinaeus, was a Protest¬ 
ant. 

In conclusion, let us glance at the political theory of the period 
and at contemporaneous plans for perpetual peace. On political theory 
we must content ourselves with mentioning two great political think¬ 
ers whose tenets had indirect bearings on the law of nations: Niccolo 
Machiavelli (1469-1527) and Jean Bodin (1530-1596).’* Both 
Machiavclli’s and Bodin’s works are related to the rise of national 
states. Machiavelli, the Italian, famous through his books The Prince 
and Discourses on the First Decade of Titus Livius (both 1513), found 
his country divided, misruled, and corrupt, an easy prey to foreign 
powers and mercenaries. Italy’s political unity being his ideal, he felt 
that progress could be attained only by a ruler who would concentrate 
upon the aggrandizement of his realm by the most ruthless use of all 
serviceable means, including deceit and murder. Machiavelli, how¬ 
ever. did not propound anything like a systematic theory. The so- 
called doctrine of raison d'etat is implicit in his narratives and com¬ 
ments, but is not presen'ed in abstract propositions. The idea is 
that everything depends on the particular circumstances with which 
a ruler is faced. This applies particularly to the keeping of promises— 
a point where Machiavelli came nearer to international law than 
any\vherc else. While his attitude in the matter was cynical, he w’as 
not unaware of the fact that keeping one’s promises has its value 
politically.’^ The view he seems to favor is practically not far apart 
from the doctrine of clausula rebus sic stantibus. Of course his notions 
conflicted sharply with scholastic teachings which purported to sub¬ 
ordinate the whole province of politics and especially the relations 
among rulers to the demands of moral theolog)'. At the same time 
Machiavelli, on political grounds, was a bitter enemy of Church and 
papacy, upon which he laid the blame for Italy’s desperate situation. 
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To this extent his teaching added to the undermining of medieval 
universalism. 

On the other hand France, in the day of the Frenchman Jean 
Bodin, had already become a unified kingdom. Yet she was tom and 
paralyzed by inner dissension. Bodin’s Six livres de la republique 
—“republic” here means State—set forth a general theory of 
the State, conceived with an eye to France and prompted by the 
desire to strengthen and improve the government of the country. 
From this national viewpoint he developed his famous theory of 
sovereignty which, in the paramount case of a monarchy, is vested 
in the person of the monarch. Sovereignty is presented by Bodin as 
the absolute and perpetual power over the people, unrestrained by 
human law.’® Such a power, he asserts, will be the proper instrumen¬ 
tality for attaining a well-ordered state. Applied to France, the doc¬ 
trine of sovereignty turns particularly against imperial and papal 
supremacy, against religious factions, and, despite some reservations, 
against the estates which restricted royal aiithorit)'. Bodin considered 
as the mark or indication of sovereignty the presence in the ruler 
of definite prerogatives, especially the legislative power, the power 
over war and peace, and the supreme judicial power {jus de non ap- 
pellando), to which the term of sovereignty had previously been 
applied. This approach quite naturally led to the establishment of a 
hierarchy of potentates. Bodin’s theory of sovereignty as well as his 
classification of rulers was bound to have repercussions upon the 
doctrine of international law. In fact the notion of the ruler’s sover¬ 
eignty became a cornerstone in the secular structure of international 
law. 

Projects for securing perpetual peace through political reconstruc¬ 
tion had been barred in the sixteenth century by religious passions, but 
emerged anew in the seventeenth century. In 1623 a Paris writer, 
Emeric Cruce, published such a project in a pamphlet entitled 
Le Nouveau Cyn 6 e; ou, Discours d’etat representant les occasions 
et moyens d’etablir une paix generaleJ* (Cynec, or rather Cyncas, 
is an ancient character said to have argued against war.) The 
pamphlet—another reaction against the horrors of the Thirty Years’ 
War—is an attempt to persuade princes by diverse arguments of 
the absurdity and wickedness of war. Rather secondarily, the 
author turns to the question of how universal peace may be se- 
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cured by external means. In this connection he recommends that 
the princes maintain somewhere, perhaps at Venice, a permanent 
assembly of ambassadors which would sit as a kind of court to decide 
“without passion” disputes between member princes. Republics 
would have no vote, but the great republics must be consulted. Cruc6 
is much concerned with questions of precedence; pointing to the mili¬ 
tary valor of Frenchmen, he grants France precedence not only over 
England but over mighty Spain. Tlie sketchy project, which even in 
Crucd’s time was not taken too seriously, soon fell into oblivion. 
Unearthed at the end of the nineteenth century it was undeservedly 
given an exalted place in the literature of international relations by 
pacifist writers. 

A more interesting scheme of European political organization is 
found in the memoirs of the Duke of Sully {1560-1638), Minister 
of Henry IV of France.” Sully, who, after the King’s assassination 
(1610), had to abandon the service of his country, wrote the mem¬ 
oirs in the involuntary leisure of his age. They contained as a high 
point the so-called Grand Design, which he ascribed to Henry IV 
in order to give it a higher prestige. The Grand Design called for a 
European federation on the basis of a redistribution of European 
territory. There should be fifteen states; namely, six hereditary mon¬ 
archies (France, Spain, Great Britain, Denmark, Sweden, and Lom¬ 
bardy), six elective monarchs (the Pope, the Emperor, the Duke of 
Venice, the kings of Hungary, Bohemia, and Poland), and the three 
republics of Switzerland, the Low Countries, and a proposed Italian 
republican state. The federation would operate through a General 
Council with supreme political and judicial functions, and through 
six provincial councils. The crucial point of the scheme was a weaken¬ 
ing of Austria and Spain, then both under the Hapsburgs, and both 
France s adversaries. They would not only forgo their prominent 
position through the egalitarian structure of the federation, but also 
lose important territories; for instance, Spanish Belgium would fall 
to tlie United Provinces of the Netherlands, the Tyrol to Switzer¬ 
land, and so on. A Europe so reconstructed would be able to expel 
the T urks from its territory; Sully even gi^'es details on the contingents 

various states for the Turkish war. 

It is difficult to understand how Sully himself could have con¬ 
sidered all this as anything but a wishful dream, a playing with 
thoughts. Of course, even in the dreams of a person who had long 
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been the leading statesman of a great country, one may find sig¬ 
nificant notions. Thus, his proposal to reduce Spanish as well as 
imperial Austrian power was consonant with the actual historical 
trend, as was evident, soon after Sully’s death, in the Peace of West¬ 
phalia. Besides, the memoirs of a great statesman will invariably meet 
with some degree of lasting interest. Hence Sully’s Grand Design was 
well known to subsequent writers in tlie field. 

FRANCISCO VITORU 

Among the writers related to the history of the law of nations, the 
Spanish Dominican Francisco Vitoria (1480-1546), Professor of 
Theology at the University of Salamanca, has already been men¬ 
tioned as a most distinguished figure.^® He himself did not publish 
anything. Among posthumous publications of his works, some lec¬ 
tures are outstanding. They are preserved in elaborate notes of his 
disciples, partly dictated by Vitoria. From the viewpoint of the law 
of nations the interrelated lectures on “The Indians Recently Dis¬ 
covered” and “The Law of War Made by the Spaniards on the 
Barbarians,”^® given in 1552, are paramount. As the titles indicate, 
the lectures dealt with the Spanish conquest of America. The Domini¬ 
cans were particularly interested in this matter since immediately 
after Columbus' discovery their Order, following its old missionary 
tradition, had embarked upon the evangelization of the American 
Indians. Bartholomew de las Casas (1474-1566), the “Father of the 
Indians,” is prominent among the Dominicans who sailed to America. 
It is recorded in the annals of history how this great and noble man, 
inspired by the highest principles of Christianity, devoted himself to 
the defense of the Indians against the ruthless exploitation and fero¬ 
cious cruelty which they had to suffer from the Spanish conquerors.®® 
Whether there were any personal relations between Las Casas and 
Vitoria we do not know, except that in a politico-theological con¬ 
troversy between Las Casas and his Spanish adversaries, Vitoria, on the 
request of Charles V, rendered an opinion that was favorable to Las 
Casas. In any case there was a clear kinship of spirit between these 
two Dominicans. Yet their approach to the American Indian problem 
was different. Though an eminent scholar, Las Casas was a missionary, 
the pastor of his flock. Vitoria was a professor; he attacked the prob¬ 
lem from a theoretical viewpoint. Inspired by the teaching of Thomas 



8 o Early Modern Times 

Aquinas, who had also been a Dominican, he undertook a systematic 
inquiry into whether the war of the Spaniards against the Indian 
aborigines was or was not “just.” Examining one after another of the 
various reasons advanced by ecclesiastical or secular authorities and 
by writers, Vitoria rejected many but finally approved some of them. 
In their discussion he nearly always followed the line of enlightened 
humaneness. He also exhibited political courage. Although Emperor 
Charles V was then his sovereign, Vitoria dauntlessly dismissed im¬ 
perial claims to world supremacy. This was in line with inveterate 
Spanish tradition; but opposition to imperial supremacy required re¬ 
solve when the Emperor was identical with the King of Spain; and 
criticizing the methods of Spanish conquest was an even greater 
proof of moral strength. Vitoria took a vigorous stand against the 
misdeeds of the conquistadores and showed humaneness and intelli¬ 
gent understanding toward the Indians, in respect to whom he felt 
keenly the missionary obligations of his order. He warned the 
Spaniards against self-complacency by reminding them that among 
their peasants many were “not much better than brute beasts.” Even 
where the Indians tried to expel the Spaniards or slay them, Vitoria 
insisted the Spaniards should confine themselves to self-defense rather 
than resort to aggressive warfare. In this connection he pointed out 
that the natives were frightened in their very timidity and dullness 
by the sight of strange men with powerful weapons, even though the 
Spaniards might attempt to allay their fears and assure them of their 
peaceful intentions. 

Vitoria was even willing to grant the exception of excusable ig¬ 
norance regarding the reasons of those Spanish claims which he con¬ 
sidered legitimate. Tlie fight of the Indians against the Spaniards 
was thereby recognized as possibly “just,” though only in a subjective 
sense. In these and other statements Vitoria revealed moderation 
and wisdom unusual in his day. He is also said to have been an 
outstanding theologian, a renovator of the scholastic method, and a 
teacher of extraordinary gifts. His fame proved lasting. 

Vitoria’s significance in the history of international law is commonly 
based on verbal grounds. Quoting the passage in Justinian’s Institutes 
regarding those bound by the jus gentium, he replaced the inter 
homines (among men) of the original text by inter gentes. This has 
quite erroneously been taken as a reference to the law among “states,” 
hence to international law. However, gens (pi. gentes) does not mean 
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“state.” It is a vague tenn approximately equivalent to “people”; as 
we have seen, the Institutes themselves apply the term “jus gentium" 
to relations inter homines.®' Wherever Vitoria envisages something 
like a state, he speaks of respublica.^^ In fact, his further discussion of 
jus gentium gives not the least indication that he employed jus gen¬ 
tium in any novel sense.^^ His deviation from the text of the Institutes 
was only one of language, perhaps a slip of memory.®'‘ 

However, Vitoria’s claims as an anticipant of international law can 
be suppoited for better reasons. Medieval writers had taken the view 
that the heathens were nothing but the proper object of conquest, 
conversion, and subjection, a theory adopted by a number of his 
Spanish contemporaries, especially by the royal historiographer Juan 
dc Sepulveda.®® Vitoria was the Erst to insist that the heathens had 
legitimate princes, just as the Christians had, and that a war against 
them was permissible only for a “just cause. Tlris meant a great 
step forward in the direction of international law. Still, at the same 
time, Vitoria deemed the pagan princes duty-bound to admit Chris¬ 
tian missionaries, whose appointment the Pope might rcscrv'c to the 
Spaniards, “the ambassadors of Christianity.” Resistance to the work 
of the missionaries, as well as any measure against Indians converted 
to Christianity, would constitute, in Vitoria’s judgment, a good 
cause of war and would entitle the Pope to depose Indian rulers in 
order to replace them with Christian princes. Vitoria’s system, there¬ 
fore, did not indicate, as it sometimes has been asserted, "equality” 
of Christian and pagan princes much less equality of “states,” 
which was not considered by Vitoria in this connection.®® (Admission 
of non-Christian missionaries in Spain was, of course, unthinkable.) 
It is not ncce-ssary to enlarge upon the crucial political consequences 
of this discrimination against the Indian princes. 

Other limitations of Indian independence were phrased by Vitoria 
in general or reciprocal terms. Under the rights and duties of hos¬ 
pitality, he asserted, the Spaniards were entitled to travel among the 
Indians and carry on trade with them, to import goods and to export 
gold or silver or other wares of which the natives had abundance; 
contrary regulations by the Indian princes would be invalid as violat¬ 
ing natural and divine law. Spaniards might moor their ships in 
Indian rivers and harbors; likewise, the Spaniards might not be pre¬ 
vented from digging for gold in Indian lands and fishing for pearls 
in the sea or Indian rivers, provided “other foreigners” were allowed 
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to do the same. The Pope, for reasons of the faith, might grant the 
Spaniards the monopoly of Indian trade in the same way that he 

granted them monopoly of evangelization. 

The whole line of argument is derived from Holy Scripture, from 
natural law, and from jus gentium. Vitoria emphasized that, under the 
law of nature and according to St. Matthew, the Indians had to love 
the Spaniards. His conclusions drawn in the scholastic manner are 
often unconvincing to the modem reader, and the general reciprocal 
character of the alleged duties of the Indians is more or less specious. 
Still, we are not concerned with the conclusiveness of Vitoria's 
theories, but rather with the extent to which they have influenced 
international law or its doctrine. Such influence is deflnitely out of the 
question with respect to traveling abroad, digging for gold, or fishing 
for pearls. Never has practice or doctrine of international law claimed 
self-sustained rights of that kind for foreigners.®®* The same is true 
regarding the export of gold and silver. However, the general idea 
that trade among individuals of various nations must be permitted 
was adopted by Gentili and Grotius. For later representatives of the 
natural-law doctrine it became, in a modified form, the principle of 
“freedom of commerce.” Vattel,®® for instance, proposed an im¬ 
perfect” right to trade with foreign nations, a right to be made “per¬ 
fect” (that is, real) by treaties of commerce. In actual state-practice 
“freedom of commerce” was never a rule of law but at best a principle 
of commercial policy. 

Regarding the law of war, Vitoria achieved considerable progress, 
as has been indicated, by recognizing, in a form consonant with his 
theological conscience, the fact that a war might be just on either side. 
On the other hand, he attributed the role of a judge to the victorious 
prince, if his cause was “just”—an objectionable theory.”’ With the 
Saracens he did not much concern himself; but he stated that Mos¬ 
lem prisoners of war might be indiscriminately killed, and their wives 
and children committed to slavery. In this respect, therefore, he did 
not differ from the prevailing opinion of his day. 

To sum up, Vitoria accorded to the pagan rulers a legal position 
similar to that of Christian princes; he initiated the idea of freedom 
of commerce; and he took a momentous step toward extending the 
benefits of the law of war to both belligerent parties. 

Nevertheless, the modem reader might be shocked as already in¬ 
timated by some of the reasons advanced by Vitoria in favor of the 
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Spanish conquest. It is characteristic of Vitoria’s honesty that he did 
not feel entirely sure of his arguments. At the end of the lecture on 
the Indians, he took up the hypothesis that none of his reasons in favor 
of the war against the Indians or of the occupancy of their territory 
might be valid. Even then, he said—pointing to the example of the 
Portuguese—there would be no reason to stop trading with the In¬ 
dians and exporting gold and silver from their lands. A resulting 
“unbearable loss” to the royal treasury could be averted, he said, by 
imposing a tax of one-fifth or more on the imported gold and silver 
in return for the navigation and protection provided by the King. 
Almost as an afterthought, he added in the last sentence that because 
so many Indians had been converted to Christianity it would be 
neither expedient nor permissible for the King to abstain entirely 
from the administration of those “provinces.” The reader gets the 
impression that Vitoria was in some ways disheartened by what had 
happened there. 

In historical perspective, one must remember that the era of great 
discoveries and extensive colonization resulted, on the whole, in the 
advance of civilization in the colonial areas. Vitoria himself intimated 
that Spanish administration might well be to the best advantage of 
the natives, although he did not press the point. Still, as a Spaniard 
proud of his country—and this pride appears everywhere in his writ¬ 
ings—he could not possibly bring himself to advise his compatriots 
to renounce their tremendous new acquisitions for scruples of moral 
theology. In his day the Spanish conquest was no longer a subject of 
controversy. The only and very necessary thing for a theologian to 
do was to warn the conquistadores against misuse of their power. This 
Vitoria did vigorously and authoritatively. 

Vitoria has been emphatically praised as a liberal.®^ No tribute 
to him could be more inappropriate. He was a staunch, if not extreme, 
advocate of ecclesiastic and papal authority. Not only did he grant 
to the Pope the formidable powers over temporal rulers mentioned 
above; he also asserted that a layman in dubious moral cases must 
not rely on his own insight but must consult and obey his spiritual 
adviser. The layman’s action, he declared, is not even justified by its 
objective lawfulness; what matters is the advice of the priest. This 
thesis which implies the compulsory and supreme authority of the 
priest in most matters of public and private life contradicts, as stated 
by Vitoria himself, even the opinion of his late Master General, the 
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Cardinal Cajetan. And Vitoria, as an expert of the Spanish Holy 
Inquisition in the heresy proceedings against Erasmus of Rotterdam, 
held him guilty on twenty-one counts, although in the Committee 
many high ecclesiastics were in favor of Erasmus who had vainly tried 
to predispose Vitoria favorably by a personal letter. How deeply he 
was immersed in medieval tradition appears from the fact that he 
considered Christianity as a kind of state (respublica), The Christians 
could, therefore, by majority decision unite the whole Christian world 
into one state under one monarch, and the Church could compel them 
to do so.®^ This again was a rather radical view, in which he had only 
a very few predecessors.®* Even in the secular field Vitoria was an 
authoritarian rather than a liberal. In contrast to the majority of 
Catholic writers he stood for the divine character of monarchy, with¬ 
out permitting resistance to “tyrants”; and in strong terms he ad¬ 
vanced the opinion that commands given by parents to their children 
and by husbands to their wives were binding. However, though not a 
liberal, he was certainly a high-minded, upright, and powerful thinker. 

FRANCISCO SVAREZ 

Francisco Suarez (1548-1617),®* born of Spanish nobility, was, like 
Vitoria, a professor of theology. Although free of worldly ambition, he 
early won high renown and the favor of Philip II. In 1596, after the 
Spanish conquest of Portugal, the king caused the chair of theology 
at the Portuguese University of Coimbra to be conferred upon Suarez, 
obviously following a policy of imbuing the university with Spanish 
spirit. Suarez was a vigorous thinker of extraordinary' acumen, and a 
lucid writer with an astounding capacity for work; he left an opus 
which, in a nineteenth century edition, fills twenty-eight quarto 
volumes, besides a number of unpublished manuscripts. While averse 
to offensive language in polemics, he practically ignored the writings 
not only of Protestant authorities but also of those Catholics who, 
like Bodin, did not honor the dogma. More than any other Spanish 
theologian of his day, he was rooted in medieval tradition and Thom- 
ist teachings—the “most scholastic of the scholastics," or, as he has 
been called by others, “the last of the scholastics." He is regarded as 
the most illustrious member the Jesuit Order ever had and an outstand¬ 
ing representative of Spanish culture. Several biographies have been 
devoted to him. 
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Though essentially a scholar, Suarez was a stem fighter. Repeatedly 
he entered the politico-ecclesiastic arena. When the General of the 
Jesuit Order, Almaviva, found it necessary to defend the Order against 
accusations by Catholics and Protestants he entrusted the task to 
Suarez. And shortly before his death Suarez was able to settle, in favor 
of the Church, a serious jurisdictional conflict behveen the secular 
and ecclesiastical authorities of Portugal. 

To the public at large none of his writings has become more widely 
known than Defense of the Faith Against the Errors of the Anglican 
Sect (1613),®'’ written on the request of Pope Paul V. James I of 
England had exacted from his Catholic subjects an oath of fealty 
which, among other points, included the denial of the papal power to 
depose him or to release them from their duty of obedience. Suarez’s 
discourse was a scholarly attempt to prove, in theological terms, the 
existence of those papal powers which would even include the right 
to put the heretic king to death in order to protect the Catholic 
faith. All this was more or less an elaboration of familiar Church 
doctrine, but Suarez bolstered his attack with a different line of 
thought. Political power, he held, was based on the sociability of man 
and resided directly in the people, who might “delegate" it by way 
of “human” law to a prince for the welfare of the community: but if 
the prince turned out to be a tyrant the people might use their right 
of self-defense and even dethrone him. Suarez’s doctrine clearly tended 
to discriminate against and play down the temporal mler, because the 
Pope was not subject to similar control by the people. His treatise 
was condemned and prohibited not only in England, but also in 
Catholic France. Nevertheless his theories of the secular character of 
the state and of popular sovereignty came to be widely acclaimed by 
Catholic and by later Protestant writers. In the history of political 
thought, Suarez therefore holds a distinguished position. 

With matters pertinent to the law of nations, Suarez dealt mainly 
on two occasions: by his analysis of the jus naturae and the jus gen¬ 
tium in his great tractate. On Laws and God as Legislator (1612),®^ 
and by his discussion of the law of war in the chapter dealing with 
charity in his posthumous work, On the Threefold Theological "Vir¬ 
tue** (I’reatmcnt of the law of war in a dissertation on charity is in 
line with Thomist tradition, war being contrary to charity.) Suarez’s 
point of view is theological, of course, but it is far more on the juridical 
side than Vitoria’s. His approach is more detached, more systematic. 
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and much more conceptualistic. The analysis of the jtis naturae and 
the jus gentium is the more valuable and important of the two studies. 
Suarez was the 6rst to perceive the ambiguity of the crucial term, 
jus gentium. This term, he says, may be given two meanings. In one 
sense it is the law which all the populi et gentes must observe in their 
reciprocal relations ( inter sc); in the other sense it is the law which the 
civitates vel regna observe within themselves {intra se), and which for 
reasons of similarity and convenience, is called jus gentium. 

There can be no doubt that, despite a certain laxity of language, 
Suarez envisaged by the second alternative the universal law as con¬ 
ceived by the Romans. The first alternative calls for closer inquiry. 

It is important to bear in mind that Suarez is concerned not alone 
with the jus gentium; he is concerned also, on the one hand, with the 
natural law, which is fundamentally divine, and, on the other hand, 
with the “civil law” known from Justinian’s Institutes to be the par¬ 
ticular law each nation establishes for itself (the municipal law). 

Jus gentium, we remember, had been defined by Isidore of Seville 
as the uni\’ersal law recognized by almost all nations—a definition 
adopted by later writers. But Sua’^ez rejected the definition apparently 
because it did not satisfy his sense of precision. Instead he found the 
difference of the precepts of jus gentium from those of the civil law 
in that the former arc not established in written form; in other words, 
they are based on custom—a fact which seemed to him to be their 
characteristic quality. 

Now “civil law” is by no means invariably “written,” but is derived 
in part from custom; and jus gentium, if deemed to include interna¬ 
tional law in the modem sense, may be, and is in our day, to a great 
extent written. Suarez’s mistaken characterization leads him into a 
confusing terminology. He links the jus gentium in the first, the “in¬ 
ternational,” sense to populi et gentes, terms related to natural groups 
of men rather than to legal entities (states). In contrast he links the 
jus gentium in the second, the “universal,” sense to civitates vel 
regna, terms which correspond more closely to our “state.” The cor¬ 
rect terminology would have been the revene one. But apparently 
Suarez felt that custom is something informal,^®® a natural phenome¬ 
non, related as such to populi and gentes rather than to civitates vel 
regna, which are governed by written law. As a result, the true in¬ 
ternational law was not yet clearly seen by him. 

Moreover, his “international” jus gentium covers only a segment 
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of the '‘international” area. All human relations whatever their kind, 
and therefore including those existing among populos and gentes, 
are in the first place governed by the natural law of divine origin; 
according to Suarez this law is merely supplemented by the jus gen¬ 
tium, which he considers as “human” and as “intermediary'” between 
“natural law” and “civil law.” Specifically, he represents the obligation 

to observe treaties—he mentions only treaties of peace and of truce_ 

as one of natural law, not of his “international” jus gentium. Instead, 
Suarez advances, as an example of the latter law, the precept that 
such treaties should be accepted and not rejected when presented in 
due manner and for a reasonable cause. Yet the decision on such an 
offer is clearly a matter of policy rather than of law, or at best a matter 
of morality, that is in his system, of natural law. Other instances of 
his “international” jus gentium are likewise ill chosen,*®* but it is not 
necessary for the present inquiry to probe further into this subject. 
Suarez himself does not elaborate much his “international” jus gen¬ 
tium. As a theoretician and a systcmatician he is primarily interested 
in jus gentium as such, whatever its kind. We have seen that he tries 
to determine the relationship of the jus gentium to civil law; however, 
he is far more concerned with the relationship of the jus gentium, 
whatever its kind, to natural law. In this respect he follows the ex¬ 
ample of his master, Thomas Aquinas —a disposition diverting him 
from a closer inquiry into the particular features of his “international” 
jus gentium. 

The interrelation between natural law and jus gentium is relevant 
also to a correct appraisal of the following sentences from the work 
On Laws and God as Legislator which Iiave been quoted again and 
again in recent times, and more than anything else have contributed 
to Suarez's renown in the history' of international law: 

Tlic human race though divided in different peoples [populos] and 
realms [regna] still has a certain unity, not only as a species but, as it were, 
politically and morally as is indicated by the precept of mutual love and 
charity which extends to all, even to strangers of any nation whatsoever. 
Tlrcrcforc, though each perfect commonwealth fcivifc/j], state [respublica], 
or realm [regnum] is in itself a perfect community, consisting of its mem¬ 
bers, nevertheless each of these communities, inasmuch as it is related to 
the human race, is in a sense also a member of this universal society. Never, 
indeed, are these communities, singly, so self-sufficient unto themselves 
as not to need a certain mutual aid and association and communication, 
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sometimes for their welfare and advantage, sometimes because of a moral 
necessity or indigence, as experience shows. For this reason they need a 
law by which they are guided and rightly ordered in respect to communi¬ 
cation and association. To a great extent this is done by natural reason 
but not so sufficiently and directly everywhere. Hence, certain special 
rules could be established by the customs of these nations [gentes]. For 
just as in one commonwealth [dvifrjs] or province [provincia] custom 
establishes law, so among the human race as a whole rules of jus gentium 
could be established by usage [moribus]. This is true all the more because 
the rules pertaining to that law are few.” 

It appears that the entities referred to are not uniformly denomi¬ 
nated by Suarez, because he employs the terms populus, regnum, 
civitas, respublica, and even provincia,'^^ indiscriminately. There is 
in this respect also a variance with his original definition of his “in¬ 
ternational” jus gentium; but it is obvious that Suarez envisages here, 
at least in principle, the mutual interdependence of states. He thereby 
points for the first time to a most important determinant in the for¬ 
mation of international legal relations, and he does so in poignant 
language. Still, it is enoneous to represent the cited passage as the 
initiation of a comprehensive and modem international law. With 
Suarez the natural law takes first place in human relations. He merely 
wants to demonstrate that the law of nature does not cover the 
whole area of inter-gentes relations; there the law of nature is sup¬ 
plemented by a human f nondivine) jus gentium. He hastens to add 
that the rules of that law arc “special” and “few” —a qualification 
of great significance, but too often overlooked bv commentators. Nor 
does he elaborate on the conception of the interdependence of states, 
as he could easily have done—for instance, in the discussion of war; 
the conception remains an isolated clement in a particular line of 
argument. Even there he is still preoccupied with the divine law of 
nature. Tliat is why he tries to explain the necessity of the 
limited and “human” jus gentium in terms of “mutual love and 
charity”—attributes hardly appropriate to states, and actually applied 
in Suarez's context to "strangers of any nation,” that is, to individuals. 

All in all, Suarez was the first to single out from the motle}' jus 
gentium a particular species which, though not yet clearly and fully 
representing international law, was definitely an important step in 
the right direction. The dualism of jus naturae and jus gentium was, 
of course, part of the old scholastic tradition. Wliatever the value of 
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its extension by Suarez to international relations, it probably in¬ 
fluenced later writers, including Grotius. And the ingenuous reference 
to the interdependence of states shows Suarezs insight into the 
changing structure of the political world. The fact that Spain was no 
longer the power that it had been may have influenced him. 

His ventures in other segments of international legal relations were 
less successful. In two brief chapters of the work On Laws and God 
as Legislator, he undertook an excursion into the thorny field of 
private international law. Relying primarily on some canonists and on 
Bartolus, he showed himself unfamiliar with the later theory' of 
statutes and particularly with the French doctrine of the sixteenth 
centur)'. He also tried to infuse specifically theological elements into 
the discussion of private international law, a strictly legal subject. This 
part of his work was definitely unsatisfactor)'.*®^ 

Suarez s most controversial contribution to our field was, however, 
his study of just war. He analyzes the reasons )ustif>-ing war,' in a cold! 
legalistic manner which strikingly contrasts with Vitoria’s warm and 
humane reasoning. His instance of an action violative of charity is 
the war of a Christian prince which would result in increasin*^ the 
power of the enemies of the Church; such conduct, he points'^ out, 
would violate the charity owed to the Church. The main concerns of 
Suarez are certain conceptual relationships, especially the one between 
justness and charity. Can a war have a good cause and still violate 
charity (as possibly in the above example)? If so, what are the con¬ 
sequences with regard to reparation of damages? Suppose a war is 
begun on cither side without a legitimate cause. Would this run 
counter to justice and to charity? Wliat if the prince rules several 
states and the war is profitable to one of them and hurtful to another? 
Are there just causes of war except those flowing from natural reason? 
Is it permissible for a cleric to wage war? Of real charity in war we 
hear nothing. Vitoria's wise thesis that ignorance of injustice would 
be an excuse is touched upon by Suarez in a way that makes it doubtful 
whether he approves of it at all. The hypothesis that war may be just 
on both sides, he condemns as “entirely absurd.” Nevertheless, he 
docs not insist that war should be waged only where the right pursued 
is certain; using a notion of scholastic moral theology, he considers it 
sufficient that the prince’s claim is supported by the "more probable” 
opinion ’‘'8—a tenet objected to early and for good reasons.'®" 

How little Suarez’s subtlety enabled him to draw workaiilc con- 
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elusions from his rigid just-war premise appears from what he explains 
about the responsibilities of the ordinary soldier. On principle, soldiers 
of a prince who wages an unjust war, if taken prisoner, would not en¬ 
joy the protection of the jus gentium but might be killed, according 
to Suarez. Still, through various distinctions, exceptions, and presump¬ 
tions, he tries to save most of them. For example, in his opinion 
mercenary soldiers, when doubtful about the justness of their cause, 
are protected by the law if their doubt is “negative,” that is, if they 
do not know of “probable reasons” favorable to the other side; in 
the case of a “positive doubt” they would have to start a search of their 
own and follow the “more probable” opinion, lest they be at the 
mercy of their captors! 

The most objectional feature of Suarez’s doctrine of just war, how¬ 
ever, is his “judicial” theory. What with Vitoria had been a point of 
secondary significance is developed by Suarez into a rigid legal system. 
According to him, the prince who wages a just war has a real “jurisdic¬ 
tion” pertaining to “vindicative justice”; the belligerent action of the 
prince is likened to the decree of a law court. The obvious objection 
that the plaintiff cannot be a judge at the same time is answered 
elusively by the obseiv'ation that war, as an act of vindicative justice, 
is indispensable to mankind, and that no better method has been 
found. While on religious grounds he claims for the Pope general 
arbitral power over Christian princes, his attitude toward secular 
arbitration is utterly reserved. He recommends arbitration “in case 
no injustice is to be feared,” but he weakens this half-hearted counsel 
by his further statement that for the most part each sovereign suspects 
the good faith of foreign judges. Generally, therefore, he deems it 
sufficient for the prince to consult “wise and trained men.” If they 
find the right of the prince evident, such finding is strangely taken 
by Suarez as a quasi-judicial proceeding upon which the prince, be¬ 
ing himself the judge, need no longer apply to others for their de¬ 
cision. On the contrary, the prince now has “jurisdiction” to enforce 
his rights; “one does not see why he should be bound to engage in 
arbitration by another person.” A sounder view was taken more than 
half a century earlier by Pierino Belli when he said that rulers “often 
have evil advisers, ecclesiastical as well as lay, who, either to curry 
favor or through fear, frame all their speeches to suit them, and manu¬ 
facture and seek out justifications for their party so that it may appear 
that their cause is righteous.” 
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Suarez’s '‘judicial” theory—known in his lifetime—runs counter 
to common sense, and among the early objectors to it were Gabriel 
Vasquez (1551-1604) and Luis Molina (1536-1600), prominent mem¬ 
bers of the Jesuit Order.“‘ Molina dehnitely took the view that a 
war may be subjectively just on both sides. Even so, Suarez retains 
sufficient merit to deserve an honorable position in the precursory 
phases of international law. Among the scholastics, Vitoria, whose 
authority he frequently invoked, was Suarez's superior in his deeply 
humane attitude, in his remarkable common sense, and, indeed, in 
his originality, though Suarez excelled in juristic acumen. 

MILITARY WRITERS: PIERINO BELLI AND BALTHASAR AYALA 

In the Spanish tradition, military law was early associated with the 
jus gentium. We have observed this in the case of Isidore of Seville. In 
the Siete Partidas the chapter on war, while primarily of military im¬ 
port, included discussions of just war and the law of embassies. The 
same line of thought was followed by two authors who had been mili¬ 
tary auditors in the armies of Philip II: Pierino Belli (1502-1575) and 
Balthasar Ayala (1548-1584). 

Pierino Belli, an Italian, published On Military Matters and 
W(ir,“= shortly after he had shifted, in 1561, from the Spanish to 
Savoyan service, in which he gained high distinction as a statesman. 
Tlie book, which is dedicated to Philip II, discusses a miscellaneous 
and ill arranged collection of subjects somehow connected with mili¬ 
tary matters and war, giving special attention to the jurisdiction of 
the various military authorities, to the pay and other privileges of 
soldiers, to booty, to prisoners, to truces, and to safe-conducts. 

Of greater interest are the chapters on the power to declare war, 
and the grounds for doing so. In these matters Belli, a faithful Catho¬ 
lic, follows the just-war doctrine of the scholastics. Elsewhere he relies 
primarily on Roman legal sources and the medieval commentators. 
He also draws on some later writers on military subjects and on 
ancient historians; citations are superabundant. Frequently he refers 
to observations made, and opinions rendered, in his capacity as an 
auditor. This gives his book a distinctive practical tone which is en¬ 
tirely absent in the writings of the scholastics. We have seen how he 
felt about ecclesiastical and lay advisers of princes. He shows a marked 
advance over his predecessors by indiscriminately condemning any 
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cruelty against prisoners and by insisting upon fair treatment of in¬ 
habitants of occupied enemy countries.^^* Among his statements re¬ 
garding international law perhaps the most notable is the assertion 
that, if a ruler shows himself willing to arbitrate, warlike proceedings 
ought to be stopped lest the war—so it seems—become “unjust/* 
Here is set forth the principle not only of arbitration but of com¬ 
pulsory arbitration. Still, Belli’s remark is made in a rather perfunc¬ 
tory fashion. 

Balthasar Ayala, bom in Antwerp of noble Spanish parentage, 
served in the high position of Auditor General (which may be likened 
to that of the American Judge Advocate General) in the army sent out 
by Philip II against the Netherlands. He published On the Law and 
Duties of War and Military Discipline in 1582; two years later he 
died, only thirty-six years old. While the second book of his volume 
is concerned \vith strategy and war policy and military discipline, 
which is of course a matter of domestic (Spanish) law, he offers in 
the first part a coherent discussion of the law of war. We are con¬ 
cerned only with this part of his work. 

Politically, his work testifies to the inexorable fervor of the fight 
for Spain and Catholicism—presenting even tenets of extreme cruelty 
or pen-'ersion in a cool and logically disciplined manner. Nevertheless, 
his contribution to the evolving international law was definitely 
valuable. He gave the thought of the Spanish school a secular turn 
without opposing the theologians; Suarez eited him repeatedly with 
approval. First of all, Ayala related his just-war doctrine to “equity and 
the duty of a religious man,“ rather than to legal effects. Moreover, 
he declared it “inappropriate” to discuss the equit}^ of a cause in a 
war between sovereigns. Apparently because of his respect for sover¬ 
eigns, Ayala indicated that a war behveen legitimate sovereigns, law¬ 
fully conducted, might in a sense be called just on both sides. His¬ 
torically, all this amounts to a mundane revision of the traditional war 
doctrine, a revision especially significant because it was set forth by a 
representative Spanish Catholic. 

That revision, it is true, did not apply to the fight between Spain 
and the Netherlands. Leaning on Bodin and others, Ayala extolled 
royal power, which he, like Vitoria, considered divine in origin. The 
king must be considered ipso facto as a “parent” to his subjects. Even 
if he were unjust and cniel, there could be no just cause for rebellion. 
Under all circumstances, rebellion was a heinous crime against God 
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and king and must be likened to heresy and parricide. TTiis was a twist 
of scholastic tenets, but for this very reason Ayala’s tractate was the 
most detailed inquiry into the consequences of unjust warfare. The 
Spanish theologians had not much elaborated this point; they were 
more interested in the logical analysis of the just causes of war. 
Hence, Ayala’s tractate implemented in a measure their teachings. 

More important, Ayala introduced into the doctrine of the law 
of war the principle that good faith must be kept with the enemy. 
He contrived, it is true, numerous and, in part, shocking exceptions: 
good faith need not be kept with those waging an unjust war or with 
rebels; also, a prince’s waiver of rights inherent in his sovereignty is 
invalid even if made under oath. But Ayala must be credited at least 
with having established a salutary principle. 

Ayala’s opinions were largely determined by his purpose of ex¬ 
plaining and justifying the inhuman and treacherous Spanish warfare 
in the Netherlands. Tlie States-Gcneral had deposed Philip II as their 
ruler on the ground that he had willfully violated his oath to maintain 
their liberties. This question of constitutional law, Ayala would not 
even touch upon. To him the Netherlands, to which he generally re¬ 
fers only by indirection, were rebels not protected by the law of war; 
they had to be treated as brigands and robbers. Such rebels might 
be killed and enslaved, and their property might be taken as booty. 
Agreements with them need not be observed. ITie “usurper” of royal 
power might be slain by anyone. This amounts to a justification of any 
treachery and especially of the subsequently successful Spanish edict 
which promised 25,000 gold crowns and the grant of nobility to the 
murderer of William of Orange. 

In a sense. Belli and Ayala may be taken as representatives of 
Italian and Spanish spirituality. A considerable merit of both writers 
consists in the fact that they have assembled and made available much 
material from secular sources not employed by the scholastic theo¬ 
logians. Ayala, who had enjoyed an excellent education in the classics, 
drew heavily on good ancient writers—historians and others. Where 
it suited his purposes, he also cited writings not only of contemporary 
religious skeptics like Bodin, but of Protestants like Molinaeus. This, 
too, points to a drift away from the theological position. Through 
tlieir more varied references, Bclli’s and, to a greater extent, Ayala’s 
books became a mine of information for later authors. 
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ALBERICO GENTILI 

Alberico Gentili (1552-1608), born at Sanginesio, a North Italian 
town, the son of a physician, studied law at the University of Perugia 
where, at the age of twenty, he took the doctor’s degree.““ After he 
had practiced law in various capacities, he and his father, having 
embraced the Protestant faith, fled Italy in 1579 before the Holy 
Inquisition, which sentenced them in absentia to penal servitude for 
life and confiscation of their property. Meanwhile, the Gentilis, after 
temporary stays in Austria and Germany, reached London and were 
well received, like a number of other distinguished Italian Protestants. 
Very soon Alberico Gentili became a lecturer on civil (Roman) 
law at the University of Oxford. He quickly won renown, and, as we 
have seen, the English government consulted him in 1584 in the 
Mendoza case. 

The consultation proved momentous for Gentili because it drew 
his attention to international law. Utilizing his studies in the Men¬ 
doza affair, he published in 1585 a monograph On Embassies .In 
1586 he left for Germany, intending to make his home there; but he 
returned to England in 1587, whereupon he was appointed Regius 
Professor of Civil Law at the University of Oxford. As such he had, 
like other professors, to deliver formal addresses at the annual presen¬ 
tation of doctoral degrees. In 1588, the year of the great Armada, he 
chose as the subject of his address some timely aspects of the law of 
war, 1 his lecture became the nucleus of his main work. On the Law 
of W<2r,“® published in 1598. In 1600 he began to practice law in 
London in addition to his functions as a professor, and in 1605 he 
accepted, with the consent of King James I, the position of counsel 
to the legation of Spain, wliich was then at war with the Netherlands 

a somewhat puzzling step for a Protestant refugee to take. His 
posthumous volume. Pleas of a Spanish Advocate^^^* was the literary 
fruit of his counseling activities. 

Besides these works on international law Gentili wrote a great num¬ 
ber of essays and paniplilets on civil law and theology as well as po- ■ 
litical subjects. In the last field, after the accession of James I to the 
throne (1603) he gave sweeping support to the extreme absolutist 
theories cherished by the king, although in his Law of War, written 
in the time of Elizabeth, he had advanced liberal views—a change re- 
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warded by royal grace. In religious matters, while strongly advocating 
liberty of religion, he leaned to orthodox opinions, originally along 
Calvinist lines, later more in conformity with the doctrines of the 
Anglican Church. In 1603 his works were placed on the Index Li- 
brorum Prohibitorum. 

Gentili's work on international law covers, for the first time, prac¬ 
tically all pertinent problems of the period. The question of embassies, 
then in the foreground of public discussion, had evoked a number of 
essays prior to Gentili’s study. He took a strong stand against the wide¬ 
spread loose and even reckless theories on the functions of ambassa¬ 
dors, who were then often looked upon (not without reason) as a 
kind of spy. At the same time he declared himself in favor of the prin¬ 
ciple of their inviolability, which in fact had been recognized in west¬ 
ern civilization from time immemorial. Still, he proposed to keep the 
immunity of ambassadors in narrow bounds. He believed the ambassa¬ 
dor was exempt from the criminal jurisdiction of the receiving coun¬ 
try only in the case of a conspiracy which was not carried into effect, 
because under natural law, his basis of jus gentium, the mere attempt 
at a crime was not punishable—a more than questionable argument. 
In civil matters, Gentili denied that the ambassador was immune from 
the jurisdiction of the receiving country with respect to contracts he 
might make, but held that authorities of the receiving state must 
neither seize his movable property nor enter his house. Gentili's study 
constitutes the first systematic examination of the subject, and shows 
considerable progress over earlier studies. 

Gentili s Law of War centers in the traditional manner on the issue 
of just war. It is divided into three books. The first is concerned with 
the causes of war, the second with warfare, and the third—a novelty 
—with peace treaties. He eonsiders as a war only a contest between 
public armed forces, thus discarding the "private" wars of old. His 
treatment is far more comprehensive than that of the scholastics, in¬ 
cluding Suarez, who came after him; and his discussion of the law of 
treaties, an extremely important matter, which was greatly neglected 
by his predecessors, is one of the most valuable parts of his work. 
Gentili does not yet possess a general theory of treaties. He deals sepa¬ 
rately with peace treaties, alliances, and a few other international 
agreements, but his analysis allows some general conclusions. For in¬ 
stance, in the Middle Ages treaties were largely considered binding 
only during the life of the signatory potentates; Gentili, though he 
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admits exceptions, is guided by the notion that treaties are binding 
upon the successors as well as the peoples of the covenanting rulers. 
He furthermore shows that a defeated prince cannot annul a peace 
treaty on the ground that he was induced to agree by fear or duress. 
This view, which necessarily holds good for treaties of any kind and 
has been generally accepted in this sense by writers on international 
law, bespeaks a basic insight of Gentili’s; namely, that the law of 
private contracts which does permit invalidation on the ground of 
fear or duress cannot simply be carried over to the law of treaties. 

Gentili’s most important contribution to the latter law consists in 
his tenet that one has to read into a (peace) treaty always a tacit con¬ 
dition to the effect that the treaty is binding only as long as conditions 
remain unchanged. The far-reaching consequences of this so-called 
clausula rebus sic stantibus are evident. Ancient Roman law had not 
known that clausula. Gentili relies on the authority of Alciatus (1492- 
1550), an outstanding Italian writer on civil law, but the clausula 
rebus sic stantibus doctrine was several centuries older. It originated 
in canon law, which tended to temper with considerations of equity 
the rigor of the Roman private law.‘=® The new tenet was adopted by 
the “civilians,” and Gentili introduced it into international law. Tliere 
it has stood its ground down to the present, whereas it has generally 
disappeared in its original province, private law. 

The subject of alliances, Gentili couples with that of neutrals, about 
which very vague ideas were prevalent in his time, and indeed much 
later. Iiuoking the moral unity of the world, he takes an interven¬ 
tionist stand. He proposes that the neutral (he does not use this ex¬ 
pression) ought to aid an ally beyond the terms of the alliance when¬ 
ever the ally is unjustly attacked, and ought to aid not only the ally 
but also other nations similar to the neutral in race or blood or re¬ 
ligion—we arc in an era of religious wars, and Gentili’s allegiance goes 
to the country that came to the aid of the Netherlands in their strug¬ 
gle against Spain. The just-war doctrine assumes here an unexpected 
Protestant version. 

Pope and Church, of course, have no place in his system. While 
Vitoria has told the jurists that his subject matter is not for them, 
Gentili, discussing the question of war against the Turks, warns the¬ 
ologians “to keep silent on matters outside of their province.’' Ecclesi¬ 
astical dispensation of oaths or arbitral power of the Pope is no longer 
a matter of discussion. Instead, Gentili takes a strong stand in favor 
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of international arbitration “by experienced judges/’ whom he ad¬ 
vises to avail themselves of Justinian’s Corpus Juris. Among the just 
causes of war he does not mention, as did the scholastics, interference 
with the propagation of the gospel or opposition to the acceptance 
of the Christian faith. Nor does he justify greater cruelty in the war¬ 
fare against Saracens, though he still looks upon them as potential 
enemies and will allow treaties with inhdcls only on terms which ren¬ 
der them tributary to the Christian power, or else in commercial mat¬ 
ters (obviously a vindication of early Italian practice). 

Most significantly Gentili departs from the teachings of the scho¬ 
lastics by stating that a war may be just on both sides, and not only 
because of excusable ignorance, as Vitoria concedes, but objectively. 
Gentili adds that there may be differences in the degree of justness. 
Moreover, again citing Alciatus, he holds that the belligerents’ rights 
in war with respect to prisoners, booty, and so on are independent of 
the justness of their cause. Gentili does not pause to reflect whether 
under his theory the doctrine of just war has preserved any legal sig¬ 
nificance at all; still, like Ayala, he sees the light—progress illustrated 
by the fact that more than twenty years later Suarez in tliis matter 
falls back behind Vitoria. He also justifies the protection of women, 
children, priests, and other groups from the horrors of warfare not so 
much because of their “innocence” in the starting of the war as on 
broader grounds of humaneness drawn chiefly from the ancient au¬ 
thors. 

Gentili’s secession from the scholastic tradition is conspicuously 
reflected in his documentation. True, he refers sometimes to the Scrip¬ 
tures—with characteristically Calvinist predilection for the Old Testa¬ 
ment—and among the theologians to St. Augustine, high authority 

also for Protestants. But these arc exceptions. The profane literature_ 

legal, historical, philosophical—dominates, with the Corpus juris 
civilis and Baldus in the fore. Gentili lays particular stress on histori¬ 
ans, because he is anxious to adduce in support of his tenets historical 
instances which he gathers mainly from ancient writers but also from 
later ones up to his own day. To the modern mind his documentation 
is often farfetched, yet he enlarges the area of research far beyond the 
achievements of his predecessors; his erudition is imposing indeed. 

However, one does not sec clearly the theoretical basis of his reason¬ 
ing. While his treatise on embassies relies on the authority of the 
Corpus juris civilis, his work on the law of war invokes primarily the 
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law of nature (occasionally referred to in his earlier treatise), and he 
acknowledges in the Introduction the inadequacy of the Corpus juris 
on the subject matter. Nevertheless, elsewhere in the same work he 
affirms that the Corpus juris is not wholly unlike the jus naturae et 
gentium, and he applies, for instance, to the legal effects of a conquest 
or to the binding force of a treaty the typically Roman idea of the heir’s 
“universal succession.” On the other hand, he calls the natural law 
“divine”; but he is neither clear nor consistent in this respect. Certainly 
his natural law is not the self-contained body of moral rules evolved by 
the scholastics; it is simply what a sound mind teaches us as being 
“manifest.” 

Still more obscure is his notion of jus gentium. Sometimes he identi¬ 
fies it with the law of nature; at other times he treats it as a derivative 
of the latter. Apparently his idea of jus gentium is that of universal 
law, rather than of a law between states. True, his treatises are con¬ 
cerned with matters which today are labeled “international law”; but 
there is little attempt at defining a general idea behind them.'” The 
world-wide society to which he occasionally refers is obviously the 
human race, the moral society of mankind in the medieval sense. At 
the same time, he is probably under the influence of the traditional 
notion held by medieval Italian jurists, of a universal secular law cen¬ 
tering on the Corpus juris, so highly venerated by him. The academic 
occasion to which the work on war owed its origin may have suggested 
to him the idea of treating the subject in the light of the discipline 
he represented in the university. And in his emphasis on Roman law 
he is in full agreement with the English conception of international 
law. as we have seen. 

T he posthumous Pleas of a Spanish Advocate —a collection of pleas 
and opinions on various legal matters of international and domestic 
import requires special consideration. Its documentation is pre¬ 
ponderantly taken from recent French, Italian, German, and other 
continental writers on civil law, rather than from Roman sources; and 
references to nonlegal writings are rare. This makes the discussion more 
juristic and more succinct. Gentili particularly examines questions of 
public maritime law which, at the time, have begun to gain rapidly 
in importance owing to improvements in navigation and to the dis¬ 
covery of America and other lands. He ad\ocates freedom of the seas 
but subjects this principle to heavy restrictions. He not only reserves 
to the sovereign of the coast the exclusive power (dominium) over 
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the coastal waten—a view confirmed by subsequent political and doc¬ 
trinal developments—but takes an extreme stand by extending the 
normal range of the dominated coastal waters to one hundred miles, 
whereas later the range of cannon, or three miles, was generally ac- 
cepted. Moreover, Gentili grants to the sovereign a vague ''jurisdic¬ 
tion," as distinguished from dominium, over the high seas. This juris¬ 
diction would enable the sovereign to take measures against pirates 
and apparently to exercise some ill defined power over other seafarers. 
Obviously his opinions agree perfectly with the interest of that great 
sea power, England. 

A complacent attitude also appears in Gentili’s treatment of priva¬ 
teering, a method of warfare in common usage, and recognized as 
lawful in his Law of War. When, however, in the Pleas of a Spanish 
Advocate, he comes to discuss booty captured under letters of marque 
by Dutch privateers from Spaniards, he denounces the Dutch as 
pirates. In this connection he utilizes his conception of “jurisdiction" 
because the Dutch had been detained on the high seas by the English 
(at peace with Spain) and taken to England; an action he interprets 
as an exercise of the said jurisdiction." Gentili condemns pirates in 
most violent terms as outlaws and as the common enemies of man¬ 
kind. Wlioever buys from them directly or indirectly does not acquire 
title in the goods, regardless of possible unawareness that the goods 
came from pirates. Hence, in a case where Englishmen have Ixiught 
goods in Tunis from pirates, he holds them obligated to surrender 
the goods to the Spaniards, victims of the pirates and apparently his 
clients. However, in a similar situation, where the victims arc Vene¬ 
tians, and Gentili’s opinion seems to have been requested by English 
clients, he reaches the opposite result on rather oblique grounds. 

Nevertheless, on the whole, the Pleas of a Spanish Advocate makes 
Gentili s opus in the field of international law more complete and 
more valuable. Apart from able discussion of various problems of 
maritime law and of matters of procedure, this work of mature ex¬ 
perience indicates a new, inchoate conception of the jus gentium. ITe 
question arose whether among the judges sitting on appeal from an 
English Court of Admiralty there should be a common-law jurist. 

one would expect, Gentili wanted to have all these appellate judee- 
ships reserved to "civilians." He rightly pointed out that the English 
cornmon law of the time was not suited to lawsuits involving foreigners 
and to maritime cases, whereas in such situations "everyone would be 
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satisfied to be judged according to the jus gentium as found in the civil 
law.” There was, Gentili maintained, no difficulty in the royal decree 
requiring the appellate judges to administer our law *‘since, though 
‘civilians,' they would have to apply the English civil law/' (Italics 
added.) Here we have an early suggestion of the later idea that the law 
of nations is “the law of the land.” Thus, ultimately, Gentili seems 
to have found a ground on which to moor his jus gentium. 

A strong polemical strain permeates the whole work of Gentili. We 
need not concern ourselves with his theological quarrels. But in his 
writings on international law he is continually on the warpath. A fa¬ 
vorite target of his pungent attacks is the contemporary humanist 
school of Roman law which, with great success, had arisen in France, 
he being strongly in favor of the scholastic school of thought con¬ 
nected with the names of Bartolus and Baldus, his countrymen. For 
the later (secular) writers on the law of war Gentili professes “no little 
contempt,” a judgment certainly out of place with regard to an au¬ 
thor such as Belli.Nor has he patience with the common-law jurists 
whom he invariably calls pettifoggers (legulei). Erasmus is a “flighty 
dilettante.” The Catholic princes are accused in general terms of de¬ 
ceitful duplicity. Gentili warns specifically against making compacts 
with prelates because he alleges it is an established custom for the 
Church to renounce her obligations, regardless of promises. 

Gentili s work long met with little recognition. For centuries he 
was mentioned in writings on international law only here and there— 
for the most part in Italy.‘*® Grotius, who owed him much, accom¬ 
panied his recognition of the fact with derogatory and partly unfair 
remarks which may well have influenced the judgment of later gen¬ 
erations. The leading writers of the eighteenth eentury, partieularly 
Vattel, did not mention Gentili. Nor was lie cited by English or other 
courts.*^'* A sudden and vehement revi\'al was brought about in 1874 
when T. E. Holland, on becoming Regius Professor of Civil Law in 
Oxford, chose the work of his predecessor Gentili as the subject of a 
brilliant inaugural lecture.*^® The lecture caused a tremendous re¬ 
verberation in Italy. A committee for the erection of a monument to 
Gentili was founded under the chairmanship of Mancini, Italy’s great¬ 
est authority on international law, and under the honorary presidency 
of the crown prince (later King Umberto). Streets were rechristened 
for Gentili, pilgrimages were undertaken to his family mansion in 
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Sanginesio, and a royal Istituto Technico Alberico Gentili was estab¬ 
lished at the University of Macerata. Dozens of monographs and ar¬ 
ticles on Gentili were published, and in 1908 a statue was unveiled 
at Sanginesio showing an ideal youth in the attire of an Italian Doctor 
Juris Civilis, no portrait of Gentili being extant. (Ironically the move¬ 
ment for the Gentili monument had led first in 1896 to the erection 
of a statue of Grotius in Delft, because the Dutch justly vindicated 
the latter’s better claim to a monument.) 

Undoubtedly Italian praise of Gentili was and is animated by pa¬ 
triotic motives which have brought about some overvaluation and 
misinterpretation of his work. He was represented by Italian liberals 
as a free thinker (which he was not) and a lofty herald of peace and 
concord among the nations—a debatable proposition. The Catholic 
Church stood in firm opposition. Only brief disposition is made of 
Gentili in the monumental Encyclopaedia Italiana. As a matter of 
fact, he belongs at least as much to England as to Italy. 

Beyond Italy the revival of interest in Gentili has been conspicuous 
in more recent times. His three works on international law have been 
republished and translated in the Classics of International Law, and 
in 1937 a Dutch woman jurist, Dr. Gezina H. J. van der Molen, hon¬ 
ored his memory with a monograph in English, perhaps the best bi¬ 
ography ever written on an author in the field of international law. 

In fact, Gentili's accomplishments were signal. A devout believer 
in God, he boldly initiated and canied far the secularization of inter¬ 
national law; by the same token, he shifted the emphasis from moral¬ 
izing to juridical treatment and opened new fields of pertinent in¬ 
timation. By all these achievements he greatly widened the juridical 
inquiry into international relations. One may well call him the origi¬ 
nator of the secular school of thought in international law. 

If, in spite of Gentili's great merits, his work did not much impress 
his contemporaries or the following generations, the explanation must 
be sought not only in the absence of a deeper foundation of his teach¬ 
ings, but even more in certain defects of his personality. He w'as too 
much of a polemist and too much of an advocate. Gentili's writings 
did not provide the moral impulse on which the progress of the great 
cause of the law of nations depended. Gentili did not have the stature 

of a Vitoria, and much less that of a Grotius, to whom we turn in the 
next section. 
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HUGO GROnUS: LIFE 

Hugo Grotius, bom in 1583 at Delft, was the offspring of a most 
distinguished and cultured Calvinist family.His father, Jan de 
Groot, a scholar in various fields, was sometime Burgomaster of Delft 
and a curator (trustee) of the University of Leyden. In addition to 
the propitious external circumstances of his boyhood, he was a child 
prodigy. At the age of seven he composed Latin verses (which have 
been preserved), consoling his father on the loss of his little brother. 
Having entered the University of Leyden at the age of eleven—a fact 
which in itself did not mean too much at that time—he left it three 
years later after the delivery of public theses on mathematics, philoso¬ 
phy, and law; and in the meantime he had composed several poems 
in Latin and Greek and prepared an edition, published two years 
later, of an allegorical poem of the ancient Latin writer Martianus 
Capclla. His fame spread so rapidly that when, at fifteen years of age, 
he NS'as taken with a Dutch embassy to the court of Henry IV of 
France, the King is said to have pointed to him as “the miracle of Hol¬ 
land,” and the University of Orleans bestowed the degree of Doctor of 
Laws upon him. At the age of sixteen, he was admitted in his country 
to the practice of law; but he remained occupied with various pursuits 
in the field of humanities. When eighteen he wrote a Latin tragedy, 
Adam in Exile, which, as late as 1835, found an English translator. 
In 1603, preferred over noted scholars, he was appointed Historiogra¬ 
pher of Holland. 

Like Gentili and, later, Bynkershoek, he became concerned with 
the law of nations rather accidentally through a law case. It was a 
case of unusual implications and importance. In 1601, when the Neth¬ 
erlands were at war with Spain, a flotilla of the Dutch East India Com¬ 
pany captured near Malacca a Portuguese ship, Portugal then being 
under Spanish domination. The ship with its valuable cargo was 
taken to Holland and sold there as a good prize. Stockholders of the 
company objected to this action on tlie ground that Christians must 
not wage war, and for other reasons of high principle. It seems that 
the company asked the young Grotius for an opinion on the objec¬ 
tions, which he prepared in the winter of 1604 and 1605 under the 
title On the Law of Sf?oils^-'’ Plunging deeply into the fundamentals, 
he vindicated the action of the company. A brilliant chapter of the 
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study was published in 1609, under the title The Free Seas {Mare 
liberum);^^^ but otherwise Grotius refrained from publishing the 
essay, and it was not discovered until 1864. Still, he had familiarized 
himself with the law of nations and he had formed a definite, largely 
philosophical, conception of it. The substance of the essay went into 

his great work, but before that he had to pass through eventful and 
tragic years. 

In 1607 he was appointed Advocate General of the Fisc of the prov¬ 
inces of Holland, Zeeland, and Friesland, thereby obtaining a distin¬ 
guished and influential position somewhat comparable to that of an 
Anglo-American attorney general. Despite the heavy obligations of 
his new office he found time not only for widespread scholarly cor¬ 
respondence but for the composition of another religious tragedy, 
Christ s Passion, a work highly praised by contemporaries and later 
writers, as well as of a politico-historical study On the Antiquity of 
the Batavian Republic, a history of early Holland. It emphasized 
the age and venerability of the provinces and estates he served, and 
stressed the advantages of aristocratic government as represented by 
the patrician Dutch burghers. His argument indicated resistance to 
unification of the Netherlands, which, by an inevitable historical 
process, was then going on under the leadership of the House of Or¬ 
ange and was urgently required by the precarious international posi¬ 
tion of the country. TTiis book, too, was a great success. As late as 
1738 a translation into the vernacular proved necessary. 

In 1613 Grotius was elevated to the even more prominent office 
of the Pensionary of Rotterdam, that is, the representative and negotia¬ 
tor of the second city of the Netherlands. In the same year he went 
to England as a member of a Dutch diplomatic mission. This was 
no success for him, personally or othci^vise. Lack of prudent political 
judgment, shown on this occasion, was soon to prove fateful to him. 

An attack by the Dutch theologian Arminius against the Calvinist 
doctrine of predestination, according to which the spiritual fate of 
man is predetermined by the Creator, led to a furious controversy 
which assumed political character. The Estates of Holland, which 
was the greatest among the United Provinces, proposed to settle the 
controversy by themselves—a procedure that would have favored the 
followers of Arminius because the aristocracy of Holland, which domi¬ 
nated the Estates, was predominantly inclined toward his teachings. 
Most of the other provinces, however, demanded a settlement through 
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a national synod where the orthodox Calvinists would prevail. Since 
the call for the synod tended toward national unity, it was supported 
by Prince Maurice of Orange who enjoyed a semimonarchical posi¬ 
tion. His political adversary and former friend Oldenbameveldt 
headed the other party. Grotius favored the more liberal religious views 
of the Arminians, but the issue had now become primarily political. 
In this situation Grotius vigorously took the side of the Estates of 
Holland of which he, as Pensionary of Rotterdam, was an important 
member. Thus, he plunged headlong and without real awareness of 
the danger into one of the most critical struggles in the internal history 
of the Netherlands. Wlien the Estates of Holland, with Grotius' prom¬ 
inent participation, took steps indicating preparation for civil war and 
negotiations failed, Prince Maurice struck. By a kind of coup ditat 
he caused the establishment of a special tribunal which in May, 1619, 
on purely political grounds, sentenced Oldenbameveldt to death and 
Grotius to life imprisonment. Grotius was taken to the old fortress of 
Loevestein. As a prisoner he showed great strength of character. Hav¬ 
ing been allowed the use of books, he prepared, within the less than 
two years of his confinement, two works of lasting value: an IntroduC’ 
iion to Dutch jurisprudence, a textbook of Roman-Dutch law of such 
excellence that it has been used even in the twentieth century, es¬ 
pecially in South Africa. The other fruit of his work in Loevestein was 
a pamphlet on The Truth of the Christian Religion. Designed pri¬ 
marily for seafarers, it was a popular explanation of the essential doc¬ 
trines of the Christian religion as contrasted with the doctrines of 
other beliefs. This book became world-famous. Originally written in 
Dutch, it was translated into numerous languages, including Asiatic, 
and reissued again and again up to the nineteenth century. There 
were fourteen English editions alone. 

In March, 1621, his imprisonment came to an end by an adven¬ 
turous escape, the thrilling incidents of which have often been de¬ 
scribed.Grotius had been permitted to receive from his friends 
and to return books in great number by means of a large chest. Gro¬ 
tius wife, who was allowed to share his imprisonment, caused him 
to accustom himself to lying in the closed chest and then used a 
favorable time to have him removed in the chest to friends who made 
it possible for him to flee to Brabant in the disguise of a mason. From 
there he proceeded to France, where he was well received by the king 
and by friends. After preparatory studies begun late in 1622, and utiliz- 
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mg his essay of 1605, he wrote in 1623 and 1624 his great work On the 
Law of War and Peace,'" dedicated to Louis XIII of France. Tlie 
Thirty Years' War was then raging in full fur\'. Grotius hoped to con¬ 
tribute to the restoration of law and peace tlirough the persuasive 
power of his profound study, which tried to mobilize the forces of 
jurisprudence, philosophy, and theolog)'—all of which were at his dis¬ 
posal. At the same time, being a refugee without a position, he might 
have thought of commending himself for public seiA'ices. 

His work met immediately with high praise. Nevertheless, Grotius 
had to enter a period of heavy disappointment and depression, par¬ 
ticularly since his attempts at repatriation failed. After spending sev¬ 
eral years in Holland—rather furtively—and in Germany, he finally 
obtained a position adequate to his dignity and ambition. In 1634 
the Swedish chancellor Oxenstierna appointed him Swedish Ambassa¬ 
dor to Paris, honoring thereby the intentions of King Gustavus Adol¬ 
phus (d. 1632), who had held Grotius’ work in high esteem. 

For more than a decade Grotius remained in that high position, 
doubly responsible because of the vicissitudes of the Thirty Years' 
War. However, he became more and more involved in theological 
problems, always with the reunion of the Christian churches as the 
goal before him. He also indulged in extensive historical inquiries, in 
poetry, and in far-fiung correspondence with foreign savants. Except 
for revisions of his great work he did not return to international law; 
in some way the subject seems to have been peripheral to him. The 
numerous other publications of the last two decades of his life have 
not met with much praise, except that his annotations to the Gospels 
have been credited with introducing the historical-philological method 
into the exegesis of the Bible. Some of his later writings justly evoked 
unfavorable comment. This was true, for instance, of a short pamphlet 
on the origin of the American nations in which he advanced strange 
conjectures, indeed, in order to explain the repopulation of the earth 
after the deluge. As a result of the pamphlet he became implicated in 
polemics in which he fared rather badly.'" 

Nor was Grotius successful as an ambassador. Despite his unrivaled 
authority as a jurist and a scholar, and notwithstanding the personal 
favor of the French king, he was unable to establish satisfactory rela¬ 
tions with the French government, and Cardinal Richelieu repeatedly 
asked the Swedish government to recall him. He lacked the adapta¬ 
bility desirable in a diplomat. Moreover, he became so deeply absorbed 
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in his various literaiy pursuits and his struggle for the reunion of the 
churches that it was hardly possible for him to give full devotion to 
his office. An apocryphal anecdote is too characteristic to be omitted: 
at a reception for the ambassadors by the French king Grotius is said 
to have stood aside in a window niche perusing an interesting edition 
of the New Testament, The Swedish government indirectly expressed 
displeasure by sending a special negotiator to Paris to supersede Gro- 

in 1644, recalled him.^^^ In Stockholm he was treated 
with the greatest distinction, but no offer of another office was made 
to him. Without having secured new employment and without re¬ 
vealing his intentions to anyone, he suddenly left Sweden on a ship 
which was wrecked on the Pomeranian coast. Grotius, exhausted, 
tried to reach Liibeck in an open cart but got no farther than Rostock, 
where he died on August 29, 1645, having received final spiritual com¬ 
fort from a Lutheran minister. Thus the great man passed away, alone 
in a foreign country', a physical wreck, and with his career shattered. 
It was the almost symbolic end of a deeply pathetic life. He had al¬ 
ways felt an irresistible urge to shape, as a statesman, the destiny of 
men. Strangely, as a precocious boy, he had been anxious to establish, 
through well chosen dedications in his waitings, contacts with po¬ 
litically influential personages. Still, in his innermost nature he w'as a 
scholar and an idealist, almost a dreamer. He lacked—the grave mis¬ 
fortunes of his life bear witness thereto—the gift of a realistic appraisal 
of facts and forces. Nothing is more characteristic than his passionate 
struggle for a reunion of the churches, a struggle which testifies to his 
religious fervor and his idealism but much less to his practical judg¬ 
ment. In fact, his efforts earned him only grave misunderstandings 
and bitter enmity. On his deathbed he is said to have uttered these 
words: "By undertaking many things I have accomplished nothing.” 

o spoke the man who, by his profound and learned w'orks, had given 
t le world more than any other jurist or legal philosopher of modern 
times, if not of history, and upon whom his generation had bestowed 

so much of admiration and honors. His self-composed epitaph is truly 
stirring: r r 

Grotius hie Hugo est, Batavum captivus et exsul 

Legatus regni, Suecia magna, tui. 

The "prisoner and exile”—this was a wound that hurt him until his 
last hour. Yet in defiance, as if to put his countrymen to shame, he 
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cried out in striking juxtaposition, "Ambassador of thy realm, great 
Sweden!” Thus, in a last effort, he tried to perpetuate the mcmow of 
what was among his imperfections. History has been fairer to Grotius 
than he was to himself. 

HUGO GROTIUS: WORKS 

Grotius’ great work is essentially a treatise on the law of war,”* the 
paramount concern also of his predecessors. Using a phrase of Cicero, 
Grotius chose the title De jure belli ac pads (On the Law of War 
and Peace); but tlie law of peace is treated as incidental to the law 
of war rather than as coordinate with the law of war, which is the 
method of modem treatises on international law. The work centers 
in the traditional manner around the problem of just war. Following 
a much admired Introduction (Prolegomena) surveying his main 
views, the brief first book contains a disquisition on such basic con¬ 
cepts as law and war; the second book is devoted to an examination of 
the just causes of war, and the third book provides an exposition of 
"justness” in the actual conduct of war. Nlore than half of the six 
hundred and thirty quarto pages fall in the second book, a considerable 
part of which deals with private-law topics, such as contracts, sales, 
interest, partnerships, torts, damages, and family relations, all of them 
treated in a speculative manner from the viewpoint of the "law of na¬ 
ture.” Some points of municipal public law—constitutional and crim¬ 
inal—are included. 

As a result, the work is composite and unbalanced. Particularly the 
private-law parts have very little to do with the law of war and peace. 
Grotius was aware of this fact; it accounts for the subtitle of the work, 
according to which "the principles of the law of nature and of nations 
as well as of public law are being expounded.” Evidently the wide 
sweep of the subtitle is not in harmony with the main title. Grotius 
tried to justify the expansion of his program on the ground of the 
judicial theory of the scholastics. Avoiding its strangest feature, he 
docs not ascribe the role of a judge to the victorious prince; but he does 
consider war as a kind of action for the vindication of violated rights. 
Hence, the examination of the just causes of war turns, in his hands, 
into a general examination of the just "causes of action.” Grotius’ ex¬ 
planation is farfetched. It has been surmised that the chapters on 
private law were taken from an earlier manuscript which, together 
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with the manuscript on the law of spoils, Grotius put to good use. 
This hypothesis is plausible; it may help to explain how Grotius could 
complete a work of such size and profundity in less than two years. 
Taken by themselves, the chapters on private law are by no means 
without merit. In Grotius’ day the Roman law, generally considered 
on the Continent as authoritative, had not yet been adjusted to new 
conditions by legislation, much less by codification, so that there was 
a real need to have important matters of private law elucidated from 
the angle of “natural law,” that is, of reasonableness. In attacking the 
task, Grotius had to enter a practically untilled field. That phase of 
his work, however, is outside the province of our inquiry. 

With respect to organization and documentation, Grotius owes 
much to Gcntili.*^® In substance and in method of argumentation, he 
is more influenced by the scholastics. Grotius has words of high praise 
for moral theology, and he frequently cites Vitoria. The fundamentals 
of scholastic doctrine are carefully considered in his work. In addition 
to the doctrine of just war which, as mentioned, underlies the whole 
plan of his treatise, such familiar concepts of the scholastics as divine 
law, natural law,’^® jiis gentium, civil (municipal) law are thoroughly 
analyzed. Grotius inquires into their subdi\’isions, sources, mutual re¬ 
lations, and their common foundation, especially with an eye to the 
idea of justice. Tlicsc and other parts of his tractate represent a general 
and broad philosophy of law. For our purposes we have to examine 
only a few major points. 

T he scholastics considered, we know, the natural law as divine.*^^ 
Grotius, without contradicting them, nevertheless removes the natural 
law from thcolog}' by his famous statement that the law of nature 
would be valid even if “which cannot be admitted without utmost 
w ickedness that there is no God or that human affairs do not concern 
him a pronouncement follow'cd by a deeply felt confession of his 
belief in God. Daring scholastics before Grotius had sometimes used 
similar hypothetical phrases,”«but only as dialectical artifices. Grotius’ 
pronouncement must be understood, and it was understood, to mean 
that as a scholar he felt constrained to admit a possibility which was 
personally abhorrent to him, and which implied a mundane character 
of natural law'. This cliaractcr of his natural law is even more sug¬ 
gested by the fact that, following Aristotle without any theological 
twist, he bases natural law' upon a psychological proposition, the so¬ 
ciability of man. This is why we may call Grotius’ natural law the 
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rule of reasonableness. Little was left, therefore, in his system for a 
truly divine law. 

On the other hand, the jus gentium was already considered as “hu¬ 
man” by most of the scholastics, including Suarez. Grotius defines the 
jus gentium as a law inter civitates which now definitely means be¬ 
tween states,but he does not represent it like Suarez, as a matter 
of a few rules. Quite the contrar)', he accords to the jus gentium a 
wide range in international relations, perhaps a wider range than to 
the law of nature. On the other hand he still uses the term some¬ 
times in the old sense of universal law, without clarif)ing the distinc¬ 
tion as Suarez had done. 

The dichotomy of law of nature and of nations is in itself main¬ 
tained by Grotius. He does have the notion of an all-comprchcnsive 
international law. In the first section of the "Prolegomena,” where 
he states the main objective of his undertaking, he speaks of the 
law concerning the mutual relations among the several nations 
(populos) or their rulers (rectores). This description encompasses 
both parts of international law as he views it; but he docs not recur 
to it, much less try to condense it into a single technical tcrm.“’ 

Whatever the terminology, Grotius’ international law as outlined 

above was in substance a unified whole, fundamentally different from 

the conceptions of the scholastics. Wliile inspired by Christian ideals, 

it was secular to all intents and purposes. Just as in Gcntili, the Pope 

and the Church had no legal position in his system. Still Grotius did 

not break with the scholastics. And while attributing great weight 

to the Roman jurists he did so only on the ground that they frequently 

offer the best reasons for the rule of natural law and furnish evidence 

in favor of that law and the law of nations. He did not rely, therefore, 

on the Corpus juris to such a degree as Gcntili. To a far greater e.xtent 

he relied on natural reason based on pliilosophy, tradition, and moral 
conviction. 

With Grotius' secular approach his tolerance was closely connected. 
As has been seen, the Catliolic writers of the sixteenth and seventeenth 
centuries thought of the Protestants as heretics—abominable enemies 
to be fought against with utmost bitterness. The attitude of Protestant 
writers was similar. However, Grotius, a pious Protestant writing at 
the time of the most savage of religious wars, refrained from any word 
which might offend Catholic feeling. This was not shrewd politics, 
but the expression of his desire and hope for the reunion of the Chris- 
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tian churches. In this sense he was nonsectarian or, perhaps, supra- 
sectarian. His tolerance went further: while recognizing a special bond 
among Christian powers, he was the first writer not to suggest dis¬ 
crimination against Saracens and other infidels; he considered even 
the conclusion of treaties with them as unobjectionable. And, aside 
from relations with non-Christians, propagation of the doctrine of 
international law could succeed only if it was acceptable, in substance 
and in form, to Protestants and Catholics alike. Here again progress 
beyond the scholastics, as well as Gentili, is manifest. In fact, tolerance 
is the outstanding feature of Grotius’ work. 

Grotius’ doctrine of just-law again reveals his bent not only toward 
scholastic dialectics but toward the achievement of new and better 
results by shifts or twists of argument. On the one hand he includes 
private wars in his concept of war, as if conditions had not changed 
since the day of Thomas Aquinas. (This regression from Gentili 
might be explained by the fact that the belligerent action of a joint- 
stock company had been the starting point of his inquiry.) Also— 
again differing from Gentili—he agrees that as a matter of principle 
a war can be just only on one side. However, he points out, like Ayala, 
that justice is irrelevant with regard to the legal effects of a war. Ac¬ 
cording to him, a war declared by public authority confers upon the 
belligerent parties, under the jus gentium, the right to harm the enemy 
regardless of the justness of their cause. This right in itself, however, 
is limited with regard to prisoners; they must not be killed nor, in a 
war between Christians, made slaves. Moreover, good faith must be 
kept toward the enemy in any case—a view in sharp contrast with 
Ayala, whose many objectionable exceptions he disregards. Grotius 
docs maintain a certain significance of the “just-war” concept with 
respect to neutrality, as will be explained later, and to the rights of 
conscientious objectors,' a matter of municipal law; but the belliger¬ 
ents themselves are now placed on the same footing, a rule readily 
adopted in actual warfare. 

Another new turn which Grotius gave to the traditional just-war 
doctrine was no less significant. That doctrine, we know, was mainly 
concerned with the beginning rather than the conduct of war. There 
Grotius opened a new path by setting forth what he called the tem- 
peramenta of warfare. In a most persuasive manner, going extensively 
into details, he urged moderation for reasons of humanity, religion, 
and farsighted policy; for instance, the right to kill the vanquished 
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ought to be exercised only when it was necessary to save the victor 
himself from death or like evil, or when crimes had been committed 
by the vanquished; hostages should not be put to death unless they 
had done wrong themselves; property ought not to be destroyed except 
for reasons of military necessity; some liberty and autonomy should 
be left to the vanquished peoples, again especially in religious matters 
—and all this regardless of the justness of the cause of the vanquished. 

Among the special issues whose discussion has been enriched by 
Grotius’ inquiry, the freedom of the seas takes a prominent place. 
Grotius was the first to proclaim that freedom by elaborate argument. 
He did so with great skill, learning, and fervor. His study, of which 
the striking title Mare liberum is characteristic, was primarily aimed, 
as we have seen, at Portugal, which claimed sovereignty over the In¬ 
dian Ocean; but the actual range of the controversy was much 
broader.*** Among his adversaries the most distinguished was the 
Englishman John Selden, who in 1635 answered Mare liberum with 
an essay under the equally challenging title Mare clausum sive de 
dominio maris (The Closed Seas; or. The Dominion of the Se^.s).*** 
Selden’s teachings became the acknowledged basis of official English 
doctrine for more than a century. Gradually, however, Grotius’ thesis 
prevailed with governments and courts. The Mare liberum alone 
would have been sufficient to ensure him lasting fame. 

With regard to embassies, Grotius introduced into the practice of 
international law the fiction, not unknown before, that the ambassa¬ 
dor must be considered legally as outside the territory of the state to 
which he is accredited. The phrase used by Grotius in this connection, 
quasi extra territorium, was generally adopted, as was the doctrine of 
“exterritoriality.” In general, his statement of the law of embassies 
was progressive. In his opinion tlie ambassador was entirely exempt 
from the criminal jurisdiction of the receiving state; in the case of a 
grave crime, he might be compulsorily repatriated for punishment. 
Ihese views have been recognized in international practice. As to 
civil jurisdiction, Grotius declared the movable property of the am¬ 
bassador to be immune from seizure. Later, international custom 
pushed immunity in civil matters further, in consonance with the broad 
notion of exterritoriality. 

Surpassing Gentili, Grotius set forth a general theory of treaties, 
giving a much fuller account. For the first time treaties were distin- 
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guished from contracts, though they were still subordinated to a 
broader notion of contracts. In general, Grotius looked upon treaties 
made by a prince as binding upon his successors—an opinion more 
definite than Gentili’s. Coming from a commercial nation, he further¬ 
more rejected the clausula rebus sic stantibus, emphasizing the im¬ 
portance of good faith and the maintenance of treaties. But he felt 
the necessity of qualifying his position. Apparently he was willing to 
recognize the clausula where there was absolute certainty that the 
contemplation of the existing circumstances has been the only reason 
for the conclusion of the treaty—an unrealistic and artificial proposi¬ 
tion. He also absolved the obligated state from its duty where this 
proved to be “too grave and unbearable.” 

Of great historic interest is Grotius' treatment of neutrality. He 
avoided the expression “neutrals,” which was well known at his time 
but, has been pointed out, had an obscure significance in state prac¬ 
tice. He preferred to speak in classical Latin of niedii in bello (inter¬ 
mediates in war). He was virtually the first wTiter to subject the prob¬ 
lem of neutrality to juridical analysis, but the time had not yet come 
for a satisfactory treatment. The bitter hostility of the religious wars 
of the period hampered the “neutrals” in observing an impartial atti¬ 
tude. At the same time, as was indicated, many of the smaller neutral 
rulers were unable to prevent a belligerent army from passing through 
their territories. It is here that Grotius proposed to impart legal sig¬ 
nificance to the conception of just war. The neutral, he felt, should 
do nothing to “support the wicked cause,” suggesting thereby, much 
as Gentili did, the support of the “just” cause. By the same token, 
Grotius granted the righteous belligerent the right of passing through 
neutral territorv and, in order to forestall the adverse party, the right 
of taking possession of places situated in that territory. This infusion 
of the just-wnr doctrine into the law of neutrality was later repudiated 
in state practice as well as in legal doctrine. 

No doubt Grotius’ merits have been exaggerated at times,'** es¬ 
pecially during the nineteenth century^, when it was frequently said 
that he was the originator of the doctrine of natural law. This, of 
course, was a gross mistake. On the other hand, heavy criticism has 
been voiced,'*® much of it for good reason. His On the Law of War 
and Peace certainly does not form an integrated whole. Tire show of 
erudition is far overdone, and the reasoning is often ponderous and 
discursive. Another and striking defect—clearly the reverse of a vir- 
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tue—is the extent of Grotius’ unwillingness to stir up adverse religious 
or political sentiments. In order not to get entangled in controversies 
turning on contemporary events, he confined his examples to ancient 
history and learning. This was not so strange in the era of humanism 
as it would have been in later times; but it remains a disturbing weak¬ 
ness of his argumentation. And bitter opposition has been aroused 
by his laborious proof that the people have no right to resist an op¬ 
pressive ruler, and that a war against their oppressor is unjust. In 
this matter Grotius fell victim to his conservatism and perhaps to his 
Calvinistic background, which would not allow rebellion against the 
‘‘Christian state.” Still, the point is somewhat remote from interna¬ 
tional law. 

Perhaps one might find in Grotius’ On the Law of War and Peace 
specific powers and weaknesses of old age—of a state of mind reached 
ahead of time by this precocious genius who, when a boy, had been 
characterized as a man without a childhood. It is noteworthy that 
the last two decades of his life indicate a decline of genuinely creative 
work and even a kind of ossification of personality leading sometimes 
to strange actions.^** 

However this may be, On the Law of War and Peace made epoch 
in the history of international law. In fact, it initiated the doctrine of 
modern international law, which, wc have seen, is bound to be secular 
and indiscriminate. Rightly, therefore, Grotius has been considered 
as the "founder" or "father" of international law.'*’ He presented the 
new doctrine with a tremendous force of conviction. From the pages 
of his work the picture emerges of a man absorbed in his ideals, of a 
devout and profound seeker after truth and right, and of a passionate 
and unswerving advocate of humaneness and conciliation a picture 
borne out by his life. The personal and spiritual factors explain the 
success of his undertaking. 

Tliis success was overwhelming indeed. There were almost fifty edi¬ 
tions of the Latin original. The book was translated into Dutch, Eng¬ 
lish, French, German, Swedish, Spanish, Chinese, and Japanese.'*® 
In 1661 a chair of the Law of Nature and of Nations was created at 
Heidelberg by the Elector of the Palatinate—remarkably in the philo¬ 
sophical rather than in the law faculty—for comment and elaboration 
on Grotius’ teachings. Many other universities, both within and with¬ 
out Germany, followed, and a long scries of treatises and textbooks 
on that composite subject was published in the spirit of Grotius work. 
In the Protestant countries Grotius’ fame became everywhere firmly 
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established. The same is true of France, where Of the Law of War 
and Peace first was published in the vernacular in 1687. In Italy his 
influence remained more limited. Wliile the Spanish translation was 
not published until 1925, Grotius’ early renown in Spain appears from 
the fact that Philip IV offered him a position. After the Peace of 
Westphalia his work served, in Rivier’s phrase,'*® as “the European 
Code of international law,” and its renown was not limited to Europe. 
The Latin American countries, from the time they became partici¬ 
pants in international law, invariably held Grotius in highest esteem. 
Tlie range of the translations indicates that even in the Far East he 
came to be regarded as an authority. 

In 1626 the treatise was placed on the Index with the mitigating 
though practically insignificant proviso “donee corrigatur” (until 
amended). It was only in 1899 that this stigma was expunged. It ac¬ 
counts for the fact that the work was not quite as successful in the 
Catholic world (except in France) as in the Protestant. Characteris¬ 
tically, Italy’s greatest legal philosopher, Gianbattista Vico (1668- 
1744) did not feel that he could as a Catholic yield to his desire to 
annotate the work of Grotius, whom he called jurisconsultus generis 
humani. 

Grotius' fame was subject to fluctuations. During the greater part 
of the nineteenth century it was waning. The twentieth century wit¬ 
nessed a marked revival. When in 1915 a distinguished English asso¬ 
ciation for the study of international law was founded, it naturally 
adopted the name Grotius Society. Again, when in 1920 the Allied 
Powers demanded from the Netherlands the extradition of the Kaiser 
they cited Grotius. In 1925 the tercentenary of On the Law of War 
and Peace inspired all over the world a tremendous number of publi¬ 
cations; and this outburst seems to have stimulated rather than ex¬ 
hausted the interest in Grotius’ work. Before entering the Second 
World War, the United States through its Attorney General (later 
Supreme Court Justice) Jackson, invoked Grotius in support of its 
discriminatory policies against Hitler’s Germany; and it was invoked 
later for the prosecution of the war criminals. It matters little whether 
Grotius’ views on these issues then represented the actual law of na¬ 
tions. To have Grotius on one’s side in matters of international law 
is still an advantage. His work has remained a living force. He is no 
longer read as widely as in past centuries, but the essence of his 
thought has passed into the conscience of the civilized world. 




CHAPTER V 


From the Peace of Westphalia to the 

Napoleonic Wars 


THE PEACE OF WESTPHALIA AND ITS SEQUELS; 

PEACE OF UTRECHT 

The Thirty Years’ War (1618-1648), probably the most devastating 
European conflict after the barbarian invasion, constituted the dom¬ 
inant event of the seventeenth century. It was at once the climax of. 
and practically the last of, the religious wars. The war was ended bv 
the Peace of Westphalia after negotiations had dragged on for more 
than three years simultaneously at Munster and Osnabriick.* 'Ilie 
great majority of the European powers were represented (England 
and Poland were among those absent), making the assembly tlic first 
European congress. To be sure, there was nothing like a presiding 
officer or committees or reports or other instrumentalities of a modern 
congress. Two places of negotiation were chosen primarily because 
France and Sweden quarreled on the question of precedence: France 
was made the first in Catholic Munster, and Sweden in Protestant 
Osnabriick. The Peace itself was signed at both places, the two docu¬ 
ments legally forming one. France and Sweden guaranteed it. For at 
least a century the Peace of Westphalia remained the framework of 
Europe's political organization. Characteristically, important publi¬ 
cations on the history of international law have taken the Peace of 
Westphalia as the starting point* In fact, the Peace has sometimes 
been represented as the inception of the European law of nations. 
While this view is unwarranted, the Peace is a landmark in the devel¬ 
opment of international law. 

In addition to the French and Swedish guarantees three features 
of the treaty are of particular significance. 

First, the members of the Holy Roman Empire, more than three 
hundred, now officially had the right to enter into alliances with for¬ 
eign powers—and consequently to wage wars—provided the alliances 
were not directed against the Emperor or the Empire and its peace, 

*‘5 
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or against the Peace of Westphalia—limitations difficult to enforce. 
TTiey were thereby lifted to an international status approximating 
sovereignty though the old term Landeshoheit (territorial supremacy) 
was preserved. Culturally and economically the war had thrown Ger¬ 
many back more than a century. She had lost one-third of her popu¬ 
lation according to conservative estimates. To this the Peace added 
the inetrievable paralysis of the Empire’s political might. 

Secondly, the Peace brought forth the first international recogni¬ 
tion of Protestantism—or, more precisely, of Lutheranism and Cal¬ 
vinism. This went beyond the Religious Peace of Augsburg of i 555 * 
Catholics or Protestants who on January i, 1624, had enjoyed the 
right of public or private worship were maintained in the right re¬ 
gardless of the religion which had been, or afterwards became, domi¬ 
nant in their respective territories. Those whose worship had not re¬ 
ceived official recognition on January 1, 1624, were granted “freedom 
of conscience” {conscientia libera) and protection of their civil rights, 
though in the hereditary lands of the Hapsburgs (Austria) toleration 
of Protestants remained more restricted. Secularization (confiscation) 
of monasteries and other ecclesiastic property was confirmed if it had 
taken effect on or before January i, 1624. The Religious Peace of 
Augsburg, as was seen, had granted equal power to Catholic and Luth¬ 
eran princes over the religion of their subjects; the Peace of West¬ 
phalia, while generally confirming that power, accorded protection 
to the religious affiliations of the individual. And whereas the Peace 
of Augsburg had been an intra-German affair, the result of a religious 
civil war, the new regulation was made a matter of international law 
through incorporation into a multipartite convention, the accession 
of Catholic France being of special significance. Pope Innocent X, 
by the bull Ze/o domus Dei, declared the tolerance and other religious 
clauses, core of the Peace, “null, void, invalid, inequitable, unjust, 
condemned, reprobated, frivolous, of no foree or effect”—a nullifica¬ 
tion extended to oatlis taken under the treaty; * but the treaty was 
carried out in all its parts. Just as there is spiritual nexus between 
Grotius’ work and the Peace of Westphalia, so there is a similar nexus 
between the papal condemnations of Grotius’ work and of this Peace.* 

Mention should finallv be made of the sanction added to the Peace. 
It calls for “perpetual oblivion and amnesty” of hostile acts committed 
in the past, so that all claims based on such acts shall be “buried”— 
phrases repeated in later treaties. In any violation of the treaty, it is 
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agreed^ the offended party shall first submit the case to “amicable set¬ 
tlement or legal discussion”; and if it does not succeed within three 
years («c) then all parties to the treaty "shall take up arms with all 
council and might in order to subdue the offender.” Actually, such 
joint action never occurred, and was not even seriously considered; but 
the provision is historically important as the first attempt at inter¬ 
national organization for the maintenance of peace. 

The political status of the Western European countries was greatly 
changed by the Peace. Ascendancy among European powers shifted 
now to the France of Louis XIV (16-13-1715). The French language 
became predominant in international negotiations to such an extent 
that it gradually replaced Latin as the customary means of communi¬ 
cation among diplomats of different nationalities (an example, inci¬ 
dentally, of an international usage which was not international law). 

Spain, which in 1641 had lost Portugal, had now, through a sepa¬ 
rate {Miinster) treaty with the Netherlands, to accept the latter’s in¬ 
dependence.® Moreover, her rigid and ill considered policies inhibited 
economic progress despite her precious American possessions. 

England advanced to the second position among the European 
powers. To her the significance of the Tliirty Years' War consisted 
mainly in her abstention from hostilities, a policy that enabled her 
to develop her sea power, to build up her colonial empire, and to 
gather economic and financial strength. At the same time England, 
in her successful fight against absolutism, was able to preserve her tra¬ 
ditional ideal of the predominance of the law in public relations. 

The Netherlands underwent developments in many respects similar 
to those of England. Although in two maritime wars with England 
(1652-1654, 1664-1667) the latter proved stronger, the growth of 
the Netherlands in sea power, in colonial expansion, and generally in 
wealth and culture continued during this period. In international law, 
public as well as private, the Dutch took the lead all over the world. 

Basically, the structural pattern of Western Europe remained dur¬ 
ing this period that drawn by the Peace of Westphalia; but some 
changes must be mentioned. I’hc Peace of Utrecht (1713) “ended the 
long drawn-out War of the Spanish Succession through the recipro¬ 
cal renunciation by the French king of claims to the Spanish crown, 
and by the Spanish king of claims to the French crown. In addition to 
France and Spain, England and the Netherlands were signatories of 
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this Peace; but it was not multipartite as was the Peace of Westphalia, 
consisting of a number of bipartite conventions. The Peace gave Eng¬ 
land considerable advantages in the commercial and political helds 
(for instance, the possession of Gibraltar); and it terminated the 
hegemony of France, exhausted by the wars of her king. In fact, the 
Peace proclaimed that “the peace and tranquillity of Christendom 
may be restored by a just balance of power [justum potentiae equu 
librium], which is the best and most solid foundation of mutual friend¬ 
ship and of lasting accord." Balance (or equilibrium) of power means 
a political condition among states under which none wields a power 
so superior as to imperil the political independence of the other.^ 
To put it differently, there would be no hegemony, and until the 
Napoleonic period the political situation was more or less in accord 
with this postulate. However, the diplomatic game became more com¬ 
plicated with the emergence of a new Western power: Prussia, a king¬ 
dom since 1701, won prominence under Frederick the Great (1740- 
1786), having defeated Austria as well as France, Furthermore Russia 
became a leading European power under Peter the Great by the 
Peace of Nystad (1721). At the same time Sweden was shorn of her 
dominant position in the north of Europe. The loss on the Protestant 
side, however, was more than offset by the rise of Prussia and by Eng¬ 
land’s tremendous colonial and commercial expansion. Through Rus¬ 
sia’s ascent, the relative share of the Catholic states in the total of 
political power was further diminished, though France preserved her 
preeminence, perhaps more on the basis of her culture than on the 
basis of her military strength. 

THE FRENCH REVOLUTION; THE NAPOLEONIC WARS 

Tlie foremost political event of the period occurred within national 
boundaries: tlie French Revolution. It inaugurated a new era of legal 
development in France as well as in countries which came under 
French influence. All branches of municipal law were heavily affected. 
International law * was touched as the result of an ideology which, 
unlike that of the American Revolution, \\*as fundamentally one of 
world revolution. The revolutionary conceptions found radical ex¬ 
pression in the Declaration of the Law of Nations {Declaration du 
droit des genu) which was submitted in 1795 to the French Conven¬ 
tion by a ranking member, the constitutional bishop—better known 


The French Revolution ng 

as "Abbe"—Gr^goire.® The Declaration was intended to parallel the 
Declaration of the Rights of Man and of the Citizen {Declaration des 
droits de Vhomme et du citoyen) of 1789: a parallelism which was 
inspired, as will be seen, by the eighteenth century natural-law doc¬ 
trine. Characteristically, Abbe Gregoire, in the first article of his Decla¬ 
ration, affirms the "state of nature” existing among nations and the 
universal morality which is their bond. He then proceeds to develop 
the corollaries in twenty articles, including the inalienability of the 
sovereignty of each nation; the right of each nation to organize and 
change its government; the recognition of an attack upon the liberty 
of one nation as an offense against all other nations; the subordination 
of the interests of the individual nation to the “general interests of 
the human race”; and other, mostly high-flown and vague, tenets. 
The Convention, afraid to commit itself to such an extent in a peri¬ 
lous foreign situation, disposed of Gregoire's proposals by passing on 
to the order of the day after a few brief remarks from the floor; a later 
attempt by Gregoire to have his Declaration included in the printed 
records of the Convention likewise failed. 

The National Assembly of 1789 and later the Convention, however, 
had themselves proclaimed some broad principles of natural-law pedi¬ 
gree, which Gregoire had incorporated in his Declaration: the renun¬ 
ciation of wars of conquest and of attacks upon the liberty of other 
nations,*® and the profession of the principle of nonintervention.** 
This profession, it is true, is somewhat contradicted by another an¬ 
nouncement of the Convention which declares France the friend and 
natural ally of all free nations —a view which actually provided a 
stronger incentive than did the principle of nonintervention. The 
propaganda value of the declarations in the then existing political 
situation of France is obvious. More impressive was the attitude of 
the National Assembly in the annexation of the papal enclave of 
Avignon. Though a revolution in Avignon had done away with papal 
rule, the National Assembly repeatedly rejected annexation, which 
was decreed in September, 1791, only after a favorable plebiscite.** 
Tbe idea of the plebiscite—an application of the democratic major¬ 
ity principle—was later practically abandoned by the Revolution, but 
its introduction into the processes of annexation remains a great ac¬ 
complishment. One must remember that this was the era in which 
princes sold their soldiers like so many horses. 

TIic Convention contributed to the law of war by a decree of May 
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25, i795» providing, under the condition of reciprocity, for the same 
hospital treatment for wounded and injured enemy soldiers as that 
accorded to French soldiers, as a matter of “justice and humanity 
but the decree seems to have had little effect because of the reciprocity 
requirement. 

The Provisional Executive Council of the Republic, in April, 1792, 
when France had occupied Belgium, decreed the opening of the 
Scheldt, which had been closed by the Netherlands on the authority 
of the Munster Treaty. The Council declared the opening to be re¬ 
quired by “the principles of the law of nature,” but only in favor of 
the riparian states.^* From the law of nature one could have just as 
well deduced that the Scheldt should be open to all nations, includ¬ 
ing England. The action of the Council amounts probably to the 
most conspicuous practical application of the natural-law doctrine. 

To what extent the general transformation of political ideas wrought 
by the Revolution has indirectly influenced international law, is not 
easy to say.^“ The higher conception of the dignity of man, as evolved 
in the Revolution, probably accounts for the disappearance in the 
nineteenth century of the repulsive business and familial transactions 
by princes over state territories or subjects. Also, it is believed that 
the consummation of the French national state, with its emphasis 
upon the rights and duties of citizens, with its symbols and slogans, 
gave strong impulses to the wider and more precise use of the na¬ 
tionality concept in private international law and in various interna¬ 
tional regulations. And of course the effects of the nationality concept 
and of other revolutionary ideas upon international developments of 
a purely political nature were much more far-flung and pervasive. 

Tlie Napoleonic j>eriod (1799-1815) restored French hegemony 
for a short time, at least over continental Europe, a hegemony which 
found its most conspicuous expression in the establishment of satel¬ 
lite states such as Westphalia and Naples. A lasting effect of Na¬ 
poleon’s victories was the formal dissolution in 1806 of the Holy 
Roman Empire, by the abdication of its last emperor, Francis II. Thus, 
princes and free cities heretofore legally under imjierial power were 
made sovereign in terms of juridical theory and thereby became full- 
fledged personalities of international law. 

In the Napoleonic Wars little respect was exhibited for interna¬ 
tional law, and this applies not only to Napoleon. A noteworthy ex- 
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ample is the blockade of the European continent from the mouth of 
the Elbe to Brest as declared by the English government in i8c6. 
Though the English fleet ruled the seas after Trafalgar, it was be\ond 
its power to invest “effectively” all the ports and coasts involved as 
was required by the dominant doctrine on blockades. To England’s 
action Napoleon retaliated by instituting what is generally known as 
the “Continental Blockade,” a set of measures designed to strangle 
English commerce. Owing to the weakness of the French fleet, this 
“blockade” had to be canied out mainly on the Continent; it is 
therefore more accurately termed “Continental System” by English 
historians. It violated accepted rules of international law at least 
toward the neutral powers, which were cut off from their legitimate 
commerce with England. Through new reciprocal countermeasures 
by the belligerent parties, pressure upon neutrals was further in¬ 
creased. Another famous deed, hardly in accord with accepted doc¬ 
trine, was the English bombardment of Copenhagen in 1807, result¬ 
ing in tlie surrender of the Danish fleet, a measure taken because the 
government had been informed of a secret clause in the Franco-Rus- 
sian peace treaty of Tilsit according to which Denmark should be 
compelled by France and Russia to close her ports to English ships 
and to join the war against Great Britain—information which in no 
way incriminated the Danes.'* (It is an encouraging fact that some 
English writers have criticized this action.) Among Napoleon’s vio¬ 
lations of recognized neutral prerogatives, the abduction of the Duke 
of Enghien from the neutral territory of Baden to France in 1804, 
followed by martial procedure and execution, was perhaps the most 
notorious. 


THE OTTOMAN EMPIRE 

The relations of the Ottoman Empire to the European countries 
remained on the whole under the regime of the capitulations.'* In 
fact, owing to I’urkey’s ever weakening power of resistance, her sov¬ 
ereignty was further emasculated. In 1740 Louis XV of France suc¬ 
ceeded in obtaining a new capitulation which was a real code of 
eighty-five articles, and surpassed everything granted before by the 
Sublime Porte. To mention some details, European nations having 
no ambassadors of their own at the Sublime Porte were now officially 
placed under French protection; French precedence among ambassa- 
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dors and consuls was reaffirmed; French rights in the Holy Places 
were considerably expanded; customs duties were in a sweeping way 
fixed at 3 per cent (of course, only on the Turkish side); etc. This was 
the last arrangement to be called officially “capitulation”; the uni¬ 
lateral form disappeared thenceforth. 

Formal treaties were concluded by Turkey, but they, too, were un¬ 
favorable to her. The treaties were the outcome of defeat which the 
Turks had suffered in their wars with Western European powers, es¬ 
pecially with Austria and Russia, over the possession of Hungary and 
the Balkan countries. The Peace of Passarowitz between Austria 
and Turkey (1718) was mainly concerned with territorial conces¬ 
sions to Austria, but was followed by a treaty of commerce in the 
same year related to such matters as freedom of trade, customs, con¬ 
sular rights, shipwreck, and piracy (which is another early instance of 
commercial treaties being separated from political ones). While Aus¬ 
tria received practically all the rights possessed by capitulary powers, 
the Sublime Porte was granted at least the right to appoint for the 
Austrian territory consuls without jurisdictional functions. The Otto¬ 
man Empire’s protracted and bloody conflict with Russia was ended 
in 1774 by the Peace of Kuchuk Kainarji. This treaty also was fol¬ 
lowed by a commercial agreement, concluded in 1783.*“ It granted 
to Russian nationals the most extensive privileges; but as other na¬ 
tions had protected, or would protect, themselves by most-favored- 
nation clauses, their nationals participated in the new concessions. 
The treaty of 1783 became thereby a basic legal document for foreign 
commercial relations of the Ottoman Empire. The Peace of Kuchuk 
Kainarji itself proved far more lasting and momentous than the Peace 
of Passarowitz. It gave to the Czars for the first time a certain legal 
basis for intcr\'ening with the Sublime Porte in matters of the Ortho¬ 
dox Church. Literally taken, the treaty could be interpreted, at most, 
as giving the Russian ambassador the right to make “representations” 
in matters of the Christian (Orthodox) religion®^ to which the 
Sublime Porte promised “to pay attention”; but according to Russian 
interpretation it was a grant to Russia of an exclusive protectorate 
not only over Russian travelers in Turkey but over the numerous 
Orthodox subjects of the Sultan, a pretension bound to provoke grave 
international consequences. 

During the eighteenth century the Sublime Porte concluded com¬ 
mercial treaties also with Sweden (1737), Prussia (1761), and other 
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powers, all of whom obtained the right to have consuls with judiciary 
functions in Turkey. After the beginning of the seventeenth century 
agreements of the capitulary type were entered into by France with 
Morocco, and with the semi-independent barbaresque states also. 
Other powers were less active in these areas. 

COUNTRIES OUTSIDE EUROPE 

In the Far East conditions did not change much with respect to 
international law. Japan, protected by her insular position, maintained 
her seclusion without great effort. China s resistance to contacts with 
foreign powers took the form of arrogance and humiliating de¬ 
mands; superiority of Chinese civilization, or rather non-existence of 
any other, was asserted; foreign negotiators were required to perform 
before the Emperor or his representative a dcBnite number of cere¬ 
monious prostrations (kowtows), which, in connection with the ex¬ 
pected gifts or tributes, were considered by the Chinese as evidence 
of Chinese suzerainty. It was only in the nineteenth century that the 
stubborn attitude of the Chinese was broken. 

Limited agreements, however, were obtained in the seventeenth 
and eighteenth centuries by Russia, whose expansion over Siberia had 
brought her into close contact, and conflict, with northern Chinese 
tenitories.** In 1689 a Chinese-Russian agreement was concluded at 
Nerchinsk (near the Manchurian border), under which the Russo- 
Chinese frontier was opened for trade on the basis of reciprocity. 
Elaborate extradition rules were added. Nationals of one country, 
having committed a crime in the other, were to be extradited to their 
own country for punishment. (Under modem treaties the culprit is 
extradited to the country where the crime has been committed.) 
Penons who had left their country without permission were likewise 
Subject to extradition (an arrangement found we know, in early 
antiquity). In 1727 the Treaty of Nerchinsk was replaced, after a 
bellicose conflict, by the Peace of Kiakhta (south of Lake Baikal), 
which, apart from frontier regulations, followed the lines of the earlier 
convention. However, a permanent legation as well as the admission 
of four priests of the Orthodox church was conceded to the Russians, 
and exercise of the Orthodox faith was permitted. The expulsion, 
ordered a few years earlier, of Catholic missionaries from China, 
gives point to that agreement. In 1733 a Chinese embassy was sent 
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from Peking to Moscow —a singular event in Asiatic diplomacy and 
a matter of great wonderment. No similar contacts were established 
with the Western powers, but the relations with Russia, too, remained 
narrowly restricted. On the whole, seclusion persisted during the en¬ 
tire period. 

Internationally, by far the most important event outside the Euro¬ 
pean area took place at the end of the period: the rise of the United 
States of America. Not only was an important nation of Christian 
civilization added to what was called the family of nations, but the 
new commonwealth, inspired, under the guidance of Benjamin Frank¬ 
lin, by ideas of cosmopolitan liberalism, exhibited from the beginning 
a particular propensity for international law. The “law of nations” 
was accorded a conspicuous place in the Constitution of 1787, which 
empowers Congress “to define and punish . . . offences against the 
law of nations” (Art. I, sec. 8, cl. 10), and declares treaties made 
under the authority of the United States the “supreme law of the 
land” (Art. VI, par. 2). Even before the adoption of the Constitution 
several international agreements were concluded by the United States, 
among them the “Treaty of Amity and Commerce” of 1785 with 
Prussia, signed on the American side by Benjamin Franklin and on 
the Prussian by Frederick the Great—in diplomatic history, probably 
the most striking expression of the spirit of Enlightenment.** We 
shall discuss some aspects of the treaty later, as well as certain novel 
features introduced into state practice by the early governments of 
the United States. 


STATE practice: (a) peace 

State practice of this period differed strikingly from that of the 
preceding one—the picture looked definitely happier, at least until 
the Napoleonic Wan. Not that the religious tensions had disappeared. 
Treaties between Protestant and Catholic countries remained rare, 
and they had to do in part with the settlement of problems originating 
in the diversity of faith; but the tensions were no longer acute enough 
to lead to bloody contests. Absolutism was in full bloom, and the 
political field was dominated by the discord of dynastic and national 
interests. Diplomacy, and often petty diplomacy, had its heyday. Its 
tasks were greatly complicated by the existence of numerous minor 
potentates or Landesharren striving for the preservation of their 
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precarious independence. Since, under such conditions, diplomacy 
clearly could not proceed according to the theory of equality of the 
rulers, ceremonial problems concerning titles and precedence of 
princes and envoys in official meetings, in correspondence, and in 
treaty signature—important already in earlier periods—became in¬ 
creasingly a matter of irritation and controversy and, added to by 
pomp and ostentation, reached the point of ridicule. J. J. Rousseau 
spoke caustically of congresses “where one deliberates in common 
council whether the table will be round or square; whether the hall 
will have more doors or less; whether one or another plenipotentiary 
will have to sit with his face or with his back towards the window; 
whether another will have to advance in a visit two inches more or 
less, and a thousand questions of like importance.” ** 

The necessity for permanent embassies, however, was no longer a 
matter of controversy. Russia joined the system of permanent em¬ 
bassies under Peter the Great (1682-1725). The title of “Excellency” 
came to be customarily accorded to ambassadors. A peculiar practice 
was followed by the Sublime Porte.*® From the sixteenth century on, 
the Sultan had admitted permanent ambassadors of foreign powers 
though they were long subjected to heavy and even humiliating re¬ 
strictions; but until late into the eighteenth century he did not appoint 
ambassadors himself; in special cases he would send temporary en¬ 
voys of lesser rank. The underlying pretense of superiority contrasted 
with a decay that was only too evident. 

After a long silence one hears again during this period about con¬ 
suls. The policies of “mercantilism,” aiming at state initiative for the 
promotion of industry and finance, favored the export trade. For that 
purpose, expansion and vitalization of consulates commended itself. 
It is therefore not surprising that the French Ordonnance touchant 
la marine (1681), the work of Louis XI V’s great mercantilist minister, 
Colbert, included an elaborate regulation of the consular office. In 
the past the appointment of consuls had been largely in the hands 
of commercial corporations. Consular offices were even salable. These 
conditions were now done away with. The Ordonnance made the 
consuls government officials subject to strict government rule, a 
system later adopted by other powers. The place of the new consular 
provisions in the Ordonnance —a codification of public maritime law 
—and their emphasis on the judiciary functions of the consuls, pointed 
to the older Levantine type so important to France, although the 
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language of the Ordonnance was elastic enough to serve France as 
the legal basis of her consular institutions until modem times. Never¬ 
theless, the significance of consular activities remained rather limited 
during this period. 

In treaty practice confirmation by oath definitely disappeared.” 
A French-Swiss alliance of 1777 presents the last instance of such an 
oath. Invocation of God or, between Christian powers, often of the 
Trinity remained customary, however, in the preambles of important 
conventions. 

Treaties of the medieval type, by which a prince in one way or 
another might dispose of his territory, are still found. The absolutist 
regime brought about an even worse confusion of public and private 
law, as witness the maneuvers of German princes who actually and 
shamelessly sold their subjects into foreign military service in the form 
of military arrangements.” This matter is sufficiently known from the 
Hessian and other German auxiliary troops used by England in the 
American Revolutionary War. 

A characteristic type of international agreement in this period had 
to do with the protection of religious minorities. There had been 
precedents in the Byzantine-Persian treaty of 562 and in the capitula¬ 
tions; but the new regulations, related primarily to Protestants and 
Catholics, had a greater importance.” The pertinent provisions of the 
Peace of Westphalia set a pattern used later, especially by Louis XIV 
in the multipartite Peace of Ryswick (1697), protection of 

the Catholic faith in territories ceded by France. Protection of the 
Greek Orthodox was included in the Austrian-Polish treaty of i773» 
which fomied part of the First Partition of Poland.” Still, protection 
remained restricted to the main Christian denominations; in fact, 
the Peace of Utrecht stipulated the exclusion of Moors and Jews 
from ceded Gibraltar. The first unlimited expression of tolerance is 
found in a convention of Protestant powers, the commercial treaty 
between the United States and the Netherlands (1782) w'hich granted 
the “most perfect freedom of conscience and of worship” to all sub¬ 
jects of the other part)*. That provision reappears in the American- 
Pnissian treaty of 1785.^* Protection of religious minorities gave way 
later to the protection of national minorities. 

In the field of international commerce mercantilism found its 
foremost English venion in Cromwell’s Navigation Act of 1651.** 
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The Act generally restricted importation to goods brought to England 
in English ships, except that European products might be carried in 
bottoms belonging to nationals of the producing country. The Act 
was primarily directed against the Netherlands, but its notions gov- 
emed English policy for two centuries. It sheds some light upon the 
validity of the conception of “freedom of commerce” under inter¬ 
national law; more affirmatively, the Act is related to international law 
in that it forms the background of later English treaties relaxing its 
harsh provisions. 

Commercial treaties—by no means incompatible with the mer¬ 
cantilist system—spread in this period over the greater part of Europe; 
Russia and Austria, particularly, joined in the practice of the Western 
countries. Political and commercial conventions became more clearly 
differentiated. In this respect the example was set at Utrecht in 1713 
when, in addition to the political convention between England and 
France—the core of the Peace—a commercial treaty between them 
was concluded. This treaty is further noteworthy because it contained 
a full-fledged “most-favored-nation” clause, by which each party 
guaranteed to the other all advantages conceded or to be conceded 
to a third state. The clause caused the British Parliament to reject 
the treaty. It was only in 1786 that a new commercial treaty (Eden 
treaty), embodying the most-favored-nation clause, was entered into 
by the two powers. An earlier convention, the Methuen Treaty of 
1703, between England and Portugal played a role in this develop¬ 
ment: Portugal undertook then to permit the importation of English 
cloth, and England obligated herself to levy upon Portuguese wines 
no more than two-thirds of the customs duties imposed upon French 
wines. The treaty—styled after its English negotiatior, Lord Methuen 
—technically supplemented older treaties of commerce between the 
two countries. It remained in force for more than a century, deeply 
influencing Anglo-Portuguese relations, and English foreign policies 
in general. In fact, the English rejection of the commercial conven¬ 
tion of Utrecht was based on the allegation that its most-favored- 
nation clause ran counter to the Methuen treaty. In the Eden con¬ 
vention, Portugal’s preferential position was reaffirmed. 

Some progress was made toward the establishment of fixed cus¬ 
toms duties to be levied at the frontier and toward the elimination 
of inland customs. In this respect, the French tariff of 1664, intro¬ 
duced by Colbert against heavy resistance, was a signal achievement.** 
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A dark chapter of the period is the trade in Negro slaves.*^ Early 
in the sixteenth century Spain had organized the supply of Negro 
slaves for her American colonies. Highly paid-for licenses {asientoSy or 
contracts) for the importation of definite numbers of Negro slaves 
were granted to entrepreneurs who procured the “merchandise” from 
African hunters of black men. Most of the entrepreneurs were non- 
Spaniards. This disgraceful business was lifted to the level of inter¬ 
national law when England obtained from Spain under the Peace of 
Utrecht a monopoly for the importation of slaves through a special 
agreement—the Asiento Convention—and transferred that monopoly 
to the South Sea Company. The execution of the Asiento Convention, 
however, led to grave friction with Spain, and in 1750 the English 
monopoly came to an end. Treaty organization of slave trade began 
as early as the Byzantine-Russian treaty of 911; but the convention of 
1713 was far more reprehensible. In 911 the slaves were supplied by 
a pagan nation, and there was no comparable organization. 

Piracy was clearly considered as a distinct and heinous crime in this 
period. By the end of the seventeenth century English statutory law 
developed a differentiation, later adopted by the United States, be¬ 
tween “piracy jure gentium,*’ meaning approximately robbery on the 
high seas by private vessels, and “piracy by statute,” meaning similar 
acts (e.g., committed by rebel ships) considered as piratical according 
to particular acts of legislation.^® In the first case the courts were 
ostensibly directed to apply the “law of nations” as such, though in 
reality they did so in the light of English conceptions. But at least 
the idea was that piracy jure gentium should be punished as “interna¬ 
tional crime” everywhere and wherever encountered. In fact, the 
growing strength of navies and the progress of armament during the 
p>eriod resulted in the extinction of piracy in the Western world, 
wliercas privateering (by “corsairs”) became a well organized and 
flourishing kind of maritime enterprise. The evil practices of the 
North African barbaresque states offered a special problem; namely, 
whether the barbaresque robbers could be punished as “pirates 
despite the cooperation of their rulers. Such a renowned jurist as 
Bynkershoek answered the question in the negative.^® 

Decline of arbitration continued until the Jay Treaty of 1794, by 
which England and the United States engaged to dispose of certain 
unsettled issues of the Anglo-American Peace of 1783. On the initia¬ 
tive of the former American Secretary' of Foreign Affairs, John Jay,*^ 
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after whom the treaty is commonly called, several arbitration clauses 
were incorporated in the compact. The most important was con¬ 
cerned with claims for damages sustained by English and American 
citizens, respectively, through the capture of ships or through other 
confiscatory acts by the enemy government. For the purpose of arbi¬ 
tration each government had to appoint two commissioners, while 
the chairman, in the absence of a majority vote, was to be chosen by 
lot. This Commission worked from 1799 to 1804, rendering five 
hundred and thirty-six awards and originating some important prece¬ 
dents; for example, it was decided that, in case of doubt regarding 
their powers under the treaty, the arbitrators themselves had to 
determine the ambit of their jurisdiction (a reasonable rule, which, 
however, may expose such award to the objection of nullity on the 
ground that the arbitrators actually exceeded their powers). The 
Commission also assumed competence to set aside judgments of 
national prize courts. 

The Jay I'reaty was progressive not only because it revived the 
idea of arbitration; it took the further step of establishing a continuing 
arbitral tribunal for a whole group of claims. There, again, the United 
States contributed to the improvement of international law. 

STATE practice: (b) war 

After the gruesome experience of the Tliirty Years’ War, armed 
conflicts changed their character for a while. The rising absolutist 
regimes needed standing armies. In war this meant that the hap¬ 
hazardly mustered, undisciplined soldiery of old that lived widely 
from plunder and extortion was replaced by professional soldiers 
subject to harsh discipline. ITicsc soldiers were not easily “expend¬ 
able"; the cost of the military establishment was high, and methods of 
financing were crude and wasteful.^" Wliat princes aspired to in peace 
and war was expansion of their power over new lands and subjects; 
the earlier religious fervor, bent on annihilating the adversary, had 
vanished. The common people were little affected by these dynastic 
interests, particularly as they were not expected to mingle in public 
affairs. Wars were affairs of the governments only—“cabinet wars." 
Thus political conditions offered a propitious field for the humane 
ideals of the Enlightenment. Their development came to a head in 
the latter part of the eighteenth century. The American-Prussian 
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Treaty of 1785 stipulated, for instance, that in case of war between 
the two powers not only were women and children to be provided 
for, but “scholars of every faculty, cultivators of the earth, artisans, 
manufacturers, fishermen, and all others whose occupations are con¬ 
cerned with the common subsistence and benefit of mankind, shall 
be allowed to continue their respective employment and shall not be 
molested/’ Merchants were to be allowed nine months for collecting 
their debts and for settling their affairs before freely departing to their 
homes “with their effects.” Merchant vessels “rendering the neces¬ 
saries, conveniences and comforts of human life more easy to be 
obtained” were to be permitted to pass free and unmolested. Elabo¬ 
rate provisions, foreshadowing the Red Cross Convention, pledged 
humane treatment of prisoners of war. Though these rules were in 
part adopted by the Jay Treaty and other conventions of the period, 
they were on the whole too unrealistic for survival. 

Perhaps the most amazing feature of warfare in those days was 
the ease with which private persons traveled from one belligerent 
country to the other. Laurence Sterne, who went to France in 1763, 
comments casually, “I had left London with so much precipitation 
that it never enter’d my mind that we were at war with France”; he 
reached Paris without having a passport and had friendly contacts 
with French "people of culture,” including army officers.*® And as late 
as iSi 3 the famous English chemist Humphry Davy traveled in France 
for several months during the war and was treated with the greatest 
distinction; while this visit had been permitted by Napoleon, it was 
an extraordinary event if contrasted with later developments. 

Also, the first vestiges of international care for soldiers in the field 
became visible. Organized medical care for them had slowly and 
sporadically emerged from the sixteenth century, especially in France. 
It became more common in the eighteenth century.** During the 
seventeenth and eighteenth centuries this trend was reflected in 
military agreements which, in the case of a capitulation of a fortress, 
city, or military unit, provided for a certain protection of the sick 
and wounded.** Similar though more limited provisions are found 
at the end of the seventeenth century and throughout the eighteenth 
as incidents of military “cartels,” that is, in anangements between 
military commanders for the exchange and ransom of prisoners of 
war; in a few cases the cartels took the form of conventions between 
the warring rulers themselves. A main concern of the cartels was to 
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secure refund of the expenses to the army which, as a result of 
military events, had taken care of wounded and sick enemies. The 
provisions of the cartels varied greatly. Ordinarily, wounded and sick 
enemies had to be sent back to their army as conveniently as possible; 
until then they were accorded the right to be cared for by surgeons 
of their army and by their own servants, a regulation apparently meant 
for higher officers. Hospitals were sometimes exempted from confisca¬ 
tion by the enemy. Particular praise for humaneness has been be¬ 
stowed on a cartel of 1743 between the English General Count 
Stairs and the French General Due de Noailles. Its main merit was 
that it guaranteed the inviolability of military hospitals. 

Ransoming still flourished; in fact, there developed a kind of 
tariff, fixing ransoms according to the rank of the prisoner. Again 
France exhibited a particular refinement in this matter. In an Anglo- 
French agreement of 1780 the ransoming price of an ordinary soldier 
was fixed at twenty-five francs; the price of a Mar< 5 chal de France, at 
fifteen hundred francs.** 

The problem of neutrality attained crucial significance in this 
period, with respect to maritime warfare. After the Peace of West¬ 
phalia the Netherlands, “Wagoners of the Seas," possessing a larger 
commercial fleet than all the other nations put together, were able 
to improve their neutral position by a number of treaties embodying 
the rule “free ships, free goods.” This meant that enemy goods, ex¬ 
cept contraband, on neutral (Dutch) ships must not be captured, 
though neutral goods on enemy ships—the Dutch were in little 
need of foreign bottom—were not protected. These rules spread 
widely over the Western countries by way of agreements until the 
eighteenth century. Whether in the absence of an agreement the old 
prescripts of the Consolato del mare still prevailed is not clear; apart 
from the treaties the law was rather obscure. France stuck long to the 
harsh principles of the Ordonnance of 1543, which were incorporated 
into the Ordonnance touchant la marine of i68r but served mainly 
as a bargaining point. 

Regarding contraband national decrees prevailed, but treaty regu¬ 
lations were issued on several important occasions, especially in the 
Peace of the Pyrenees between France and Spain (1659) and in the 
Peace of Utrecht. On the whole, the concept of contraband remained 
restricted during this period to goods directly destined for warfare 



132 Peace of Westphalia to Napoleonic Wars 

though naval equipment was often treated as contraband without 
further ado. 

The fact that, during the eighteenth century, England gained 
incontestable supremacy on the high seas was bound, of course, to 
influence the law of neutrality. When in the Seven Years’ War (1756- 
1763) the English navy prevented French ships from reaching over¬ 
seas possessions, Dutch ships, with French consent, took over the 
trade with the French colonies as “neutrals” though in peacetime they 
had been baned from it. England, however, declared the Dutch ships 
to be good prize under those conditions (rule of 1756).*® Somewhat 
later, and again in English practice, the celebrated “doctrine of con¬ 
tinuous voyage” evolved from the following typical situation: cargo 
was first taken by a neutral ship to the neutral port X, where the 
cargo was unloaded and then reloaded and shipped, perhaps together 
with other goods, to the belligerent’s port Y. In such a case, the 
journey to X was legally considered as part of a “continuous voyage’ 
to Y, with the question of “contraband” being decided on that 
hypothesis. Wliile the doctrine of continuous voyage was later ex¬ 
tended to other situations, thereby raising intricate problems, there is 
little doubt that either rule was basically justified and indicative of 
a fair use of English sea power. Tliis may generally be said of the 
practice of the English Prize Court. One of its judges. Lord Stowell, 
won fame even outside England for his lucid opinions.^’ 

Resistance of neutrals against English naval supremacy asserted 
itself in various events pertinent to international law. The so-called 
case of the Silesian Loan is an instance.** In 1744-1748, during the 
War of the Austrian Succession, the English captured and condemned 
Prussian ships and cargoes, treating grains and naval stores as con¬ 
traband of war, contrary to the Prussian view which had been ap¬ 
proved in oral statements by the English Foreign Minister. In order 
to enforce Pmssian claims for damages. King Frederick the Great 
stopped payment to English bondholders on the “Silesian loan,’ 
which had been contracted by Emperor Charles VI but had been 
taken over by Prussia after the conquest of Silesia. The dispute ended 
in a compromise. While bearing on neutralit)', it is interesting also 
from the vie\\'point of international finance. As a matter of fact, in 
the twentieth century the debtor position of a country was skillfully 
employed as a weapon of grand diplomacy against creditor nations, 
especially by Germany’s National Socialist government. 
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More important, Russia made in 1780 her first conspicuous move in 
the field of international law, inaugurating a new phase of neutrality 
through a declaration joined in the same year by Denmark and Swe¬ 
den and later by other powers/® The declaration—actually the work 
of the Danish Minister Count Bernstorff,*® one of the foremost diplo¬ 
mats of his day—proclaimed freedom of navigation for neutral ships, 
even along the coasts of belligerent nations. It adopted the rule, “Free 
ships, free goods,’' and required “effectiveness” of blockades. These 
principles were represented as already recognized by the law of na¬ 
tions, but the legal argument was supplemented by the language of 
force. It was understood—and intimated in the declaration—that 
neutral merchantmen were to be convoyed by men-of-war ordered 
eventually to enforce the treaty rules (“armed neutrality”). Sweden, 
in 1653, had been the first to use the convoy system as such, ex¬ 
pecting the belligerents—England and the Netherlands—to take the 
presence of the men-of-war and proper assurances by their com¬ 
mander as sufficient guaranty of the legitimacy of the merchantmen's 
trade and to dispense with “visit and search.” Though her example 
had been followed by some other powers, the expectation had not 
been realized. The more ambitious armed neutrality of 1780 was 
equally unsuccessful, owing to England's opposition; and, remarkably, 
in 1793 Russia reversed her policy and joined England, in order to 
cut off revolutionary France from supplies through neutrals. A second 
“armed neutrality” of 1800, again arranged by Russia in conjunction 
with Scandinavian and other maritime countries, fared no better. 
Still, the views underlying the armed-neutrality compacts were to 
some extent recognized in bilateral treaties and also infiuenced the 
developments of general international law.®* 

More than by international arrangements, the law of neutrality 
was promoted in the later part of the period by edicts of neutral 
powers. Edicts of Tuscany, Naples, and other Italian states during 
the American Revolutionary War ®* barred hostilities within cannon 
range of shore and tried, through minute regulations, to prevent the 
use of neutral ports by belligerent ships as a basis or point of attack; 
they more or less permitted the building and outfitting of ships for 
belligerents, but prohibited neutral citizens from enlisting on the 
ships of belligerent nations. Such decrees helped to clarify the position 
of the neutral state in a given conflict and to evolve standards of 
neutrality. More important was the American Neutrality Act of 1794, 
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another of the early American contributions to the development of 
international law.** The elaborate enactment placed the emphasis 
upon neutral duties, which were rigidly dehned. Any enlisting of 
American citizens or residents in foreign military or naval service, or 
outfitting or arming of vessels for belligerent foreign powers, was 
prohibited. The statute was occasioned by actions of the French Min* 
ister Plenipotentiary, which violated United States neutrality; though 
somewhat overstrict, it was inspired by a high conception of neutrality 
and won the praise of foreign statesmen and writers. 

The position of neutrals was also affected by the right of angary,**— 
the right of sovereigns to impress foreign ships into their service— 
exercised mainly by belligerents against neutrals, but of a general and 
ill defined character. The word "angary** (of Persian origin) was 
used in the Corpus juris for requisitions of various kinds, but not for 
the requisition of ships, actually practiced in antiquity as well as dur¬ 
ing the Middle Ages and the sixteenth century. The idea of a particular 
right, based on international law, to requisition foreign ships took 
shape under the ancient name in the seventeenth century. It was 
widely resorted to throughout the period, especially by Louis XIV in 
his wars. In legal doctrine each and every phase of the right was 
controvenial; whether it was recognized by international law at all; 
if so, what was its legal basis {jus necessitatis, eminent domain, 
sovereignty); what were its prerequisites; whether it include the right 
of impressing the crew into the service of the requisitioned ship; 
whether the requisitioning government was liable to pay compensa¬ 
tion and, if so, to what extent. From the seventeenth century on, 
treaties exhibited a growing tendency to abolish the right of angary. 
Wliether it survived was, none the less, long a point of controversy. 
In World Wars 1 and II the right of angary was amply employed; 
but it was limited to property, and the obligation to indemnify was 
recognized. 

Outside the maritine sphere not much can be said about the law 
of neutrality. The “balance of power” and the resulting jealousy and 
suspicion among the powers encouraged even weak neutrals to resist 
arbitrary interference, and especially the alleged "right of passage. 
Some treaties still granted passage, but at least Switzerland was gen¬ 
erally able to resist such infringements prior to the Napoleonic Wars, 
affirming thereby her status of neutrality.** In any case, this was the 
last period of the alleged right of passage. 
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Religious antagonism was no longer the determinant in the struggle 
of contesting theories during this period. Natural law itself, as was 
seen, had undergone a Protestant interpretation through Grotius. In 
the eighteenth century it became associated with the great move¬ 
ment of the Enlightenment, which strove to liberate thought from the 
shackles imposed by the Church and by the absolutist regimes, and 
to establish the rule of reason. Thus, the law of nature became more 
and more imbued with revolutionary tendencies. Abbe Gregoire's 
Declaration is an instance. The American Declaration of Independ¬ 
ence (1775) likewise appealed to the law of nature. 

On the other hand, the eighteenth century witnessed a fundamental 
and successful reaction against the law of nature and related ideas 
of “natural” philosophy. The countermovement was led by the 
British empiricists, particularly by David Hume (1711-1776), but 
these developments form part of the general history of philosophy and 
science. 

The doctrine of international law was affected by the movement 
only in a limited way, and more indirectly. As a matter of fact, during 
the period no one among the writers on international law flatly re¬ 
pudiated the law of nature. Nevertheless, one can draw a line be¬ 
tween “naturalists,” who still emphasized it, and “positivists,” who 
emphasized treaties and custom, pushing the law of nature into a 
subordinate position or outside the law proper, or else neglecting it 
altogether. The reasoning of the positivists was more juridical and 
more related to concrete situations, whereas that of the naturalists 
was more philosophical and abstract. Some historians of our day dis¬ 
tinguish further between (pure) naturalists and “Grotians.” The dif¬ 
ferentiation does not recommend itself, for in Grotius’ system the law 
of nature is a dominant element; besides, Grotius was authority also 
to the positivists. However, a small but powerful third group of writers 
turned altogether against the notion of a legal bond between nations— 
the deniers of a “law of nations” in the broad sense. 

Grotius’ bifurcate jus naturae et gentium fell slowly into disuse 
during the period. Hobbes (1588-1679), as we shall see, was the flrst 
to make jus gentium (omitting naturae) the exclusive denomination 
for the law obtaining among nations. In the eighteenth century the 
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use of jus gentium with its translations (law of nations, droit des 
gens, Volkerrecht) in the sense indicated became firmly established. 
Sometimes one also encounters droit public de VEurope, which in 
itself has a broader meaning. Bentham invented the term “interna¬ 
tional,” as one of his happiest linguistic innovations, in his Introduc¬ 
tion to the Principles of Morals and Legislation (1789) • It is especially 
felicitous because it lends itself easily to derivatives. Perhaps some¬ 
thing like “interstatal” would have been more exact—if one assumes 
with Kant that the law of nations {Volkerrecht) ought to be called 
the “law among states.” Evidently there is in the term ‘'international" 
a residue of the old nomenclature, which in our day has more or less 
disappeared except in the German-speaking countries, whereas, sur¬ 
prisingly enough, Bentham’s term has won exclusive currency in 
Italy and Spain. The counterpart of “international" (jurisprudence), 
Bentham called “internal”—a denomination which, along with 
“national,” “domestic,” and “municipal,” came to replace in this field 
the old terms of “human,” “civil,” and to some extent of “positive” 
law. The use of “municipal” in this sense is an English peculiarity. 
The original Latin meaning of municipium as a town has been ex¬ 
panded in the English derivatives since the sixteenth century into 
a broader conception, which seems to have become accepted through 
its adoption in Blackstone’s famous Commentaries on the Laws of 
England (1765). 

In a striking way, all the leading authors after Grotius were 
Protestants. This condition persisted during the first decades of the 
nineteenth century, causing von Kaltenborn, the first historiographer 
of international law, in 1847 to declare international law “a Protestant 
science.” The explanation must be sought in part in the papal con¬ 
demnation of Grotius’ work, which was the basis of learning and 
teaching in the field. The difficulty of reconciling the idea of a 
modern international law with the crucial position of the heresy 
conception in Catholic dogma must also be taken into account. 

Important issues on the law of peace and war confronted the writers 
of the period. Tlie fundamental question appeared to be: To what 
extent is the law of nations a matter for the ordinary law courts, 
which, after all, are institutions of a national character? We have seen 
that seventeenth century English courts were inclined to fall back on 
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international law in the definition of “piracy.” Tlie eighteenth century 
witnessed a broader approach to the problem. In a case decided by 
Lord Talbot in 1737 occurs the view first suggested by Gentili's 
later teachings, that the law of nations is “the law of the land”— 
viz., a part of the law of England.” Supported by Lord Mansfield and 
by Blackstone, that view became a settled canon of English law. 
At first, it meant not much more than the recognition of foreign 
authorities and of the relevance of foreign state practice in matters 
of the law of nations—for instance, the immunity of ambassadors. 
This was a generalization and transformation of the customary prac¬ 
tice of the Law Merchant which was likewise considered as a part 
of the “law of nations.” The view introduced by Lord Talbot 
marked, within the area of international relations, a departure from 
the insular tradition of the common law, which recognized only 
indigenous customs and authorities—a tradition different from that 
of the civil-law countries, where, because of the kinship of their 
legal systems, it was easy and natural to rely on foreign legal authori¬ 
ties. In the following centuries, the Talbot rule was applied and 
further elaborated by the courts of the United States, whose Consti¬ 
tution, as we have seen, declared treaties “the supreme law of the 
land.” More recently, the basic idea of the rule has become the focus 
of a keen jurisprudential controversy.*® 

Another far-flung problem was raised by the reference in the Treaty 
of Utrecht to the “balance of power.” This is in itself a very old, 
if not pristine, notion of politics. It may apply to larger or smaller 
geographical areas containing a plurality of states, for instance, to 
Europe or to Italy; in fact, the term—suggesting the rise of the science 
of physics—was invented by a writer on Italian history, Francesco 
Guicciardini (1483-1540). Aimed at the preservation of the sfutus 
quo, balance of power constitutes a principle of high diplomacy. 
The use of the phrase in the Peace of Utrecht simply amounts to a 
commendatory official comment and, perhaps, to an interpretative 
rule applicable to this particular treaty. Apart from that rather singu¬ 
lar reference, balance of power may be related to international law 
through the concept of just war (would war for the maintenance of 
the balance be “just”?), or, to the equally precarious idea of lawful 
intervention (would intervention be lawful for such purpose?). 
Writers of the period occasionally touched upon the former question. 
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In reality, the conception of balance of power is not a legal one, 
though unconvincing attempts at juridical treatment were undertaken 
in later periods.*® 

The law of embassies kept its prominent place in the literature. 
Probably the most consulted book in the held was the Memoires 
touchant les ambassadeurs et les ministres publics (1676), later styled 
VAmbassadeur et ses fonctions, by De Wicquefort, a scheming 
Dutchman in the diplomatic services of some minor German poten¬ 
tates. The author’s origin and employment, his use of the French 
language, and his emphasis upon ceremonial and anecdote were all 
typical of contemporary diplomacy. 

A smaller segment of the monographic literature of the period is 
connected with the spread, in the eighteenth century, of commercial 
conventions. In 1767 Bouchaud, professor of the Law of Nature and 
of Nations on the Paris law faculty, published the Thdorie des traits 
du commerce entre les nations. Though of limited value and rarely 
mentioned by historians of international law, the book is of historical 
interest because of its new subject matter as well as the fact that it 
constitutes the first contribution by a French writer to the science of 
international law.®^ Bouchaud’s study is entirely in the manner of the 
law-of-nature school. The provisions of commercial treaties are deemed 
to confirm the duties arising under the natural freedom of commerce; 
and the illustrations are taken largely from antiquity and from the 
Scriptures—-certainly not a desirable source of light on commercial 
matters. Tariff questions receive scant consideration.** The bulk of dis¬ 
cussion is devoted to maritime law, a further indication that this 
was a time when world trade still depended mainly on the sea lanes. 

The ever growing expansion and intensification of treaty relations 
accounts for the beginning, in the eighteenth century, of systematic 
collection of treaties on a world-wide basis.** While several collec¬ 
tions of national, or of otherwise limited, scope appeared in the 
seventeenth century, in 1693 the versatile German philosopher Leib¬ 
niz, started the publication of his Codex juris gentium diplomaticus. 
It constituted a first, and necessarily imperfect, venture.** Decisive 
progress was made in the Netherlands, where some enlightened pub¬ 
lishers with the collaboration of the learned theologian Jacques Ber¬ 
nard, a Huguenot refugee, began issuing in 1700 the Recueil des 
traites du paix, etc. This was later continued by Dumont as Corps 
universel diplomatique du droit des gens. It contains treaty material 
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from AD. 800 on; even today it forms the outstanding source of in¬ 
formation for the time up to *738. In 1791 G. F. von Martens started 
the publication of his Recueil des principaux traites, which (under 
various titles, but preserving von Martens s name) has remained the 
chief collection up to the present. The value of these collections for 
the positivist method in international law is manifest. 

As a work on international law, mention is sometimes made of the 
Droit public de VEurope jonde sur les traits, published in 1747 by 
Abb^ de Mably, one of the forerunners of the French Revolution. 
Still, Mably’s treatise is in no way concerned with legal analysis; it is 
a politico-historical study of the more important peace treaties from 
the Peace of Westphalia, together with a chapter on commercial 
treaties of the same period. It met with considerable success and went 
through several editions. The author emphatically advocates the 
proposition that war ought not to affect the freedom of maritime 
commerce, a postulate certainly more in accord with French than 
with English interests. Though the study lacks documentation, it is 
one of the first attempts at methodically utilizing the new treaty col¬ 
lections. 

Regarding the law of war, a new approach of fundamental signifi¬ 
cance was made by J. J. Rousseau. While he did not carry out his 
plan to write a treatise on the law of nations, he enriched the theory 
of international law by the idea set forth in he Contrat social (1762 ),** 
that “war is not a relation between man and man, but a relation 
between state and state in which individuals are enemies only ac¬ 
cidentally, not as men, or even as citizens, but as soldiers; not as 
members of any particular community, but as its defenders. This 
notion, as seen, was favored by politieal conditions in the era of the 
cabinet wars, and even of later times. It was widely accepted during 
the nineteenth century by public opinion, statecraft, and legal theory, 
and it exerted a favorable influence upon warfare; among others, it 
was professed by William I of Prussia at the beginning of the Franco- 
German War in his Manifesto of 1870, to wage war “with the French 

soldier and not with the French citizens.” “ 

The law of neutrality, so significant and controversial in state 
practice, was naturally a favorite topic of writers. A substantial num¬ 
ber of monographs in point were published during the eighteenth cen¬ 
tury. Three of them may be mentioned.*’^ Written by authors be- 
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longing to politically weaker countries, they strongly sponsored the 
case of the neutrals. Martin Huebner, a Danish diplomat of German 
extraction, in his Traits de la saisie des bdtiments neutres (i759) 
to an extreme indeed by asserting that any neutral ship should be 
treated as neutral territory, and that in prize cases a belligerent could 
not claim jurisdiction over neutral goods lest he become judge in his 
own case; instead Huebner advocates prize courts composed of repre* 
sentatives of the belligerent and the neutral power. These views, 
supporting the policies of Huebner's superior, the Danish Minister 
Count von Bernstorff,*® had no chance of adoption in state practice 
and were questionable as to theory. Nevertheless, Huebner s work is 
of great value. He tries to bolster his argument by reference to prece¬ 
dents, treaties, and what he considers to be reasonable requirements 
of enlightened state practice. He relies neither on the law of nature 
nor on the writings of the naturalists. His study, therefore, is probably 
the first monograph in the positivist manner. It also constitutes a 
landmark in the history of neutrality' law, partly because of its method, 
partly because Huebner represents neutrality' as a status with definite 
rights and duties, and especially with the obligation to work for the 
restoration of peace—a conception which tends to impart to neutrals 
a greater dignity. And of course he defends the freedom of the seas. 

Another remarkable monograph, WTitten in Italian by the Abb6 
Galiani, a Neapolitan of French culture who is better known as an 
economist and a litt^'ratcur, is The Duties of Neutral Princes Towards 
Belligerent Princes,*'^ published in 1782. This work, prepared at the 
behest of the Neapolitan government, criticizes Huebner’s h)'pothesis 
that a neutral ship is a part of neutral territory, but shares Huebner s 
view to the extent that it objects to the capture of enemy goods on 
neutral ships; in prize cases it advocates jurisdiction by the neutral 
power over neutral ships. Giovanni Maria Lampredi, a Tuscan citizen 
and professor at Pisa, writing in Italian on The Commerce of Neutral 
Ndtions in Times of War (1788),'° takes a different view; he con¬ 
siders the principles advanced by tlie Consolato del mare as a proper 
basis of prize law, and believes the jurisdiction of the captor state to 
be justified on historical grounds. Both Italian authors are swayed 
by the conception of natural law which, yielding equally good reasons 
for the belligerent and for the neutral, proves embarrassing to Lam¬ 
predi as he tries to build up his argument in a strictly juristic way. 
In fact, his “naturalism” is qualified; he includes in his inquiry a 
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careful examination of treaties and decrees, of which he reproduces 
pertinent examples. Galiani, on the other hand, indulges in scmi- 
philosophic oratory in the manner of the French school of the later 
eighteenth century. Moreover, he is given to excessive polemics. Yet 
his discourse does not lack brilliance or ingenuity. Thus, Galiani ably 
refutes the usefulness of the distinction between “aggressive” and 
“defensive” wars. Unfortunately, his theological background causes 
him indiscriminately to confound points of morality and even of 
prudence and decency with legal arguments. For instance, starting 
from the question—illustrative of the neutrals’ weakness—whether 
a state is entitled to remain neutral, he answers in the negative where 
the state owes its existence to a donation, or to another act of mag¬ 
nanimity on the part of a belligerent who is now waging a “just” war. 
The state, he asserts, would otherwise incur the "dishonorable blame 
of outrageous ingratitude.” The whole controversy on neutral rights 
brings home the unsettled methods of the literature of international 
law in the eighteenth century. The use of the vernacular bv Galiani 
and Lampredi is characteristic of an ascendant trend in the interna¬ 
tional-law literature of the later part of the period.'^ 

To private international law, always a subject closely related to 
property interests, the growing wealth and commerce of Western 
Europe gave fresh impetus. Again, the contribution of the Nether¬ 
lands was preeminent. The Dutch school of thought, represented 
primarily by Paul Voet (1619-1677), his son Johannes (1647-1714), 
and Ulrich Huber (1636-1^4), drifted aw-ay from the interlocal 
or interprovincial approach characteristic of both the Italian and the 
French Statutists, into an international approach. Proud of the newly 
won independence of their country the Dutch writers, utilizing the 
teachings of Bodin, proclaimed for each sovereign state full legal 
freedom in the recognition or nonrecognition of the laws of foreign 
states and of the rights acquired thereunder; but at the same time they 
declared it sound policy to grant such recognition as a matter of 
comitas gentium —that is, courtesy and expediency—in order to se¬ 
cure reciprocity and thereby to contribute to the w'clfare of all con¬ 
cerned. While preserving the distinctions and argumentative methods 
of the Statutists, the Dutch writers inaugurated an evolution which 
made private international law essentially a matter of domestic law, 
and finally led to the result that there were as many “private inter- 
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national laws” as there were independent states. However, these laws 
developed along cognate lines in the countries of the European conti¬ 
nent and later within the range of Western civilization. To the extent 
that the Dutch doctrine stressed expedience rather than legal obliga¬ 
tion as a basis for the recognition of foreign laws and rights, it was 
largely abandoned in later doctrine, which rested that recognition on 
legal principles. Still a remainder of Dutch thought survived in the 
accepted view that foreign rules incompatible with domestic “public 
policy” (ordre public) are precluded from application by the courts. 

Speculations about a political reconstruction of Europe for the 
purpose of perpetual peace continued. An interesting project of this 
type was published by William Penn in 1693,’^“ after he had acquired 
fame through his peaceful administration of Penns)'lvania. In con¬ 
trast to the earlier planners, and especially to Sully, Penn wished to 
include the Muscovites and the Turks in the proposed federation, 
for whose Supreme Council (Diet) he contrived an elaborate parlia¬ 
mentary structure and proceeding. The votes of the delegates in the 
Diet were to be determined by objective yardsticks; namely, by the 
yearly revenues or the foreign trade of the various states. The typically 
Anglo-Saxon features of the project are unmistakable. 

Probably the best known scheme for perpetual peace is the Projet 
pour rendre la paix perpetuelle en Europe (1713), by the Abb^ de 
Saint-Pierre.” Like William Penn, the Abb^ de Saint-Pierre did 
not propose a redivision of Europe. He wanted to perpetuate or 
eternalize the status quo on the basis of the Treaty of Utrecht, in the 
preparation of which he had participated in a modest secretarial 
position. According to him, the Christian states should form a federa¬ 
tion for the prevention of foreign as well as of civil wars; the federation 
would also guarantee the existing forms of government—certainly a 
feature attractive to the various potentates of the period. Similarly, 
as in earlier projects, a permanent assembly of delegates of the 
federated sovereigns, to be known as the Senate, would be the supreme 
authority. In the case of disputes the Senate would decide; a recalci¬ 
trant part)' would be forced into submission by w'ar. War as a means 
of coercion was also envisaged as the ultimate weapon against a 
minority of states unwilling to enter a federation agreed upon by a 
somewhat qualified majority. In the Senate only the greater states 
would enjoy a vote; the smaller states had to vote in groups with one 
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vote for each group. Regarding the inclusion of non-Christian powers 
in his project, the Abbe advanced different ideas at various times. 

The quaint scheme came into being in a period given to specula¬ 
tions on sweeping measures for the attainment of a better world; and 
this was particularly true of France, which, not without reason, felt 
called upon to lead humanity upon this path. Throughout his life 
the Abb^ was a keen and persistent propagandist for his peace plan. 
He was on vantage ground because he came from an old noble family 
and held a distinguished ecclesiastical position at the French court; 
he also was a prolific writer and for a time a member of the Academie 
Fran^aise, from which he was most honorably banished for having 
criticized Louis XIV’s absolutist regime. His peace plan, inspired by 
the best of intentions, was received with due respect, but the general 
response was one of mild irony which the good Abbe did not always 
perceive. A controversy which he had in his eighties with Frederick 
the Great is indicative of his astounding vigor and his repute, though 
also of his simplicity. As Crown Prince, Frederick had published an 
essay, “Anti-Machiavel,” stressing among other things the ruler’s duty 
to keep peace. When Frederick, after his ascension to the throne, in¬ 
vaded and conquered Silesia, the old Abbe in a pamphlet, Enigme 
politique,’’* besought him to confess guilt and to submit his case to 
Anglo-Dutch arbitration rather than to insist upon his conquest. 
Surprisingly, the King took this naive suggestion seriously enough to 
have it rebutted by an anonymous pamphlet, probably prepared by the 
French scholar Formey, under the title, Anti-Saint-Pierre; ou. Refuta¬ 
tion de Venigme de I’Abbe de Saint-Pierre. But the Abbe did not give 
up. He tried to convert the King by letters concerning which the King 
wrote to Voltaire that the Abbe de Saint-Pierre “honors me by his 
correspondence,” and that his “peace plan is very practical but for the 
fact that it needs for its success the consent of Europe, and some 
other bagatelles.” In recent times the plan has been extolled, even 
more than earlier schemes, as foreshadowing the League of Nations. 

With the various plans of world reconstruction for the sake of 
peace, writers frequently associate Immanuel Kant’s essay. Toward 
Perpetual Peace (1795).” Kant is there concerned with a critical 
evaluation of the conception of perpetual peace, which he thinks is 
not a chimera but a goal attainable by a long process of gradual aj>- 
proximation under certain conditions defined by him, conditions that 
are all within human power. Some are prohibitive or negative; for 
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instance, there should be in the making of peace treaties no mental 
reserv'ation of pretensions conducive to new wars; standing armies 
should be abolished. Other conditions are affirmative. For instance, 
the civil constitution of each state should be republican—which meant 
to Kant essentially the separation of the executive from the legislative 
power; and the law of nations should be based upon a confederation 
of free countries. It is the latter proposition that primarily accounts 
for the literary association of Saint-Pierre and his predecessors with 
Kant. However, Saint-Pierre and the others delight in fancying a new 
world created and depicted by themselves, without bothering much 
about the real significance and inherent limitations of such an un¬ 
dertaking. Kant proceeds in just the reverse manner. He wisely re¬ 
frains from any attempt to expatiate upon the structure of the future 
confederation (if any); he merely points out that a confederation of 
free states would be a prerequisite of perpetual peace. In a measure, 
his superior reasoning amounts to a confutation of what one might 
call the “dreamer” school of international political planning. 


DENIERS OF INTERNATIONAL LAW 

Not two decades had passed since the appearance of Grotius On 
the Law of War and Peace, with its high tribute to the ideals of 
international law, when exactly the opposite view—namely, the ab¬ 
sence of any legal bond among nations—was set forth in a most im¬ 
pressive manner by the English philosopher Thomas Hobbes (1588- 
1679),"* in Philosophical Rudiments Concerning Government and 
Society,'’^ better known under the Latin title, [Elementa philosophtca] 
de cive (1642), and, more elaborately, in his Leviathan (1651). 

Hobbes starts from the old notion of man s pristine state 0 
nature.” With him this notion, which was theological in origin, 
takes the form of a prime state of man outside society a the(> 
retically conceived condition in which the idea of organization is 
discarded so that it becomes possible (allegedly) to observe the 
operation of man’s original or innate qualities. In this state of nature, 
Hobbes thought, men are actuated only by strife for more and more 
power. Hence, they are engaged in a war of every man against eve^ 
man, in which all are equal because even the weakest may kill the 
strongest, and aggression is just as legitimate as defense. However, 
the basic urge to self-preservation suggests, where use is made of 



Deniers of International Law 145 

right reason, a more farsighted course conducive to peace and security, 
man’s deepest desire. It is from this individualistic and social instinct, 
rather than from a superior moral command, that the “law of nature” 
flows—a misleading term, as Hobbes admits. His law of nature is 
not a law properly so called; it denotes conclusions on how to act for 
self-preservation and defense. 

The state of nature comes to an end when men, limiting their nat¬ 
ural liberties, unite through the social contract to form a state; that 
is, obligate themselves to obey a sovereign—everyone on the condi¬ 
tion that the others do the same. Thereby a single authority is created 
which will bring about peace and security for the individuals by ab¬ 
solute and irrepressible force. The sovereign’s will is the law, and 
this is a real law, in contradistinction to Hobbes's “law of nature.” 

Outside the organized community, however, the state of nature, or 
war of all against all, persists. This is especially true of relations among 
sovereigns because they do not live in such a community. Hence, 
“bmtal rapacity,” characterized by deceit and violence, prevails among 
them. They are “in continual jealousies and in the state and posture 
of gladiators; having their weapons pointing and their eyes fixed upon 
one another.” Still, the so-callcd law of nature—the enlightened de¬ 
sire for self-preservation and defense—operates also among sovereigns 
(states); in this particular application. Hobbes calls it jus gentium, 
again disregarding the original meaning of the term. That operation 
is illustrated by what Hobbes has to say on the significance of con¬ 
tracts in the state of nature. He asserts that, under his law of nature, 
promises in “contracts” arc binding only where the promissor has 
received performance or at least “some benefit from the other part)'. 
(Apparently and amazingly, this is an attempt to represent a technical 
rule of the English common law as an clement of his natural law: 
namely, the rule that an informal contract requires a ‘consideration” 
to make it valid.) Still, the binding force, if any, of the promise docs 
not mean much in the state of nature, and this is the important thing. 
Tlie binding force obligates primarily in foro interno, that is, it op¬ 
erates as a desire to keep a promise. In foro externo it operates only 
where it can be kept in safety; namely, where there is reasonable cer¬ 
tainty that all others concerned will equally abide by the contract. 
Besides, the promise will also be kept out of pride or out of fear of 
the evil consequences of a breach. On principle, however, “covenants 
without the sword are but words.” All this is theoretically set forth 
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for any *‘state of nature”; actually, Hobbes envisages nations and their 
treaties- 

Hobbes*s remarks touching on international relations are only inci¬ 
dental to his philosophy of state, and rather perfunctory. Yet, pro¬ 
nounced with the unique vigor and poignancy characteristic of his 
style, they have greatly and in various ways influenced the doctrine of 
international law. Hobbes was the first to reserve the term “law of 
nations” {jus gentium) for application to international relations. This 
is more than a matter of nomenclature. Because actually individuals 
live in states and are therefore subject to the law in the proper sense 
of the word, Hobbes indirectly makes it a point of his political philoso¬ 
phy that sovereigns in their reciprocal relations follow determinants 
of a different type; namely, those of his law of nature. The Suarezian- 
Grotian division of jus naturae and jus gentium is done with; jus gen¬ 
tium is merely a part of (and actually identical with) jus naturae. 
The latter law, and therefore also the jus gentium, is christened “di¬ 
vine” law by Hobbes because God gave men reason; but this is mani¬ 
festly one of the verbal concessions toward dominant powers which 
the violently anticlerical skeptic deems necessary. The essential deri¬ 
vation of his law of nature from the naked and untrammeled self- 
interest of the individual is antichristian and clearly secular. In this 
sense Hobbes’s doctrine is in accord with the secular character of 
international law. His stress on equality among the subjects of the law 
of nature and of nations is likewise a feature of historical significance. 
While his cool and indiscriminate alignment of aggression and de¬ 
fense flies in the face of scholastic teachings, his argument, taken as 
a whole, is an almost classical expression of the ever recurrent feeling 
that international law is no more than an inane phrase. However, his 
systematic approach and the profundity and exactness of his reason¬ 
ing place his work far above Machiavelli’s cynical comments on state 
affairs. 

A doctrine similar to that of Hobbes was set forth by Benedict 
(Baruch) Spinoza (1632-1677).^® Though Spinoza’s fundamentally 
moralist approach differs widely from Hobbes’s system, he agrees that 
states naturally live in a condition of hostility, and that a treaty is 
valid only so long as, in the opinion of the covenanting parties, the 
reasons for which the treaty was made still persist; the weal of the 
citizens, to safeguard which is the state’s reason for existence, must 
prevail over treaty obligations. From a practical point of view, there- 
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fore, Spinoza’s conclusion is not much at variance with that of the 
English philosopher. 

Hobbes’s and Spinoza’s conceptions in this matter were not ac¬ 
cepted by later writers of the period. The era of the Enlightenment, 
with its cosmopolitan bent, was favorable to the hypothesis of an 
international law. Not until the nineteenth, or more definitely the 
twentieth, century were doubts regarding the existence of such a law 
revived. 


THE NATURyVLISTS 

Among those who tried to derive a law among nations from the 
commands of natural law, the German, Samuel Pufendorf (1632- 
1694),^® niust be mentioned first. Pufendorf was the son of a Lutheran 
minister. Upon completion of far-flung philosophical, legal, and his¬ 
torical studies, he entered in 1658 the serN'ice of the Swedish ambassa¬ 
dor in Copenhagen. Following the outbreak of hostilities with 
Sweden, the Danish government threw Pufendorf and other members 
of the ambassadorial staff into prison. During the eight months of 
his captivity Pufendorf—one is reminded of Grotius—wrote a bril¬ 
liant study, published in 1660, On the Elements of Universal /nris- 
prudence,^° which contained in bud the tenets of his later work. 
Thereupon, the Elector of the Palatinate in 1661 appointed him the 
first incumbent of the new chair of the Law of Nature and of Nations 
at Heidelberg, a position w'hich, as was mentioned, carried with it 
the obligation to expound Grotius’ teachings. In 1670 Pufendorf ac¬ 
cepted a similar professorship at the University of Lund, Sweden, and 
in 1672 he published his main work On the Law of Nature arid of 
Nations, a formidable volume of more than 900 pages in large quarto, 
an abridgment of which appeared in 1673 under the title On the 
Duties of Men and Citizens.** The main work, carrying on one of 
the two chief phases of Grotius’ On the Law of War and Peace, con¬ 
stitutes a kind of Corpus juris naturalis, a countcri^art, as it were, of 
Justinian’s Corpus juris civilis. Unfolding the conception of natural 
law, it covers, in a systematic fashion, the whole range of law, public 
and private. In 1677 Pufendorf withdrew from academic life to be¬ 
come Swedish Historiographer and Privy Councillor. In 1688 he went 
to Berlin to take a similar position with the Great Elector of Branden¬ 
burg and the latter’s successor, Frederick III. Until his death Pufen- 
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dorf displayed a comprehensive literary activity, mainly in history 
and political science. 

As appears from this survey, international law was just as little a 
subject of primary interest to Pufendorf as it was to Hobbes or 
Spinoza. Within the field of jurisprudence his chief work was on 
the law of nature, and the law of nature as applied to internal rather 
than to international relations. Pufendorf gives the law of nature a 
new secular twist, inasmuch as he finds it to a great extent embodied 
in the civil law; namely, in so far as the latter conforms to reasonable¬ 
ness and equity. The rest of the civil law is simply “positive.” Through 
this approach Pufendorf places himself in the position of a critic or 
reformer, actual legislation now being gauged by the standard of 
reasonableness. As a devout Protestant, Pufendorf admitted the law 
of nature to be derived from God; he even refused to accept Grotius’ 
contrary' h5'pothesis. Practically, however, his work is so little influ¬ 
enced by theological or religious sentiment that he came to be con¬ 
sidered as the true founder of a secular law of nature. With the scho¬ 
lastics he had no patience; few e.xceptions apart, he refused to take 
cognizance of what he called their “petty syllogisms [ratiwicola], 
falling in with the songs of the realm of darkness.” No wonder that 
his work was placed on the Index; but it was also severely censured by 
orthodox Protestants. 

Regarding international law Pufendorf stands midway between 
Grotius and Hobbes. Like Hobbes, he reserv’es the term jus gentium 
for international relations; the former universal-law aspect of jus 
gentium is in Pufendof’s conception covered by that part of civil law 
which conforms to the everywhere invariable natural law. Again he 
agrees with Hobbes that there is no law among nations e.vcept natural 
law. However—here he turns awav from Hobbes—his natural law’ is 
not a complex of essentially biological urges. It is the old moralist 
natural law of the scholastics, and even more of Grotius. By com- 
binijig such heterogeneous elements Pufendorf arrives at the unfor¬ 
tunate idea that there is no independent jus gentium at all, and that 
jural relations among nations can be found only in natural law. We 
have seen that Suarez somcw’hat belittled the part of jus gentium in 
international relations; but such a narrow, one-sided “naturalist” view 
as Pufendorf’s was never taken before or after. Pufendorf in fact sets 
out to prove that every rule actually observed among nations is nothing 
but law of nature. He tries to show this, for instance, in respect to the 
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immunity of ambassadors, yet he fails to derive from natural law helj> 
ful rules in this intricate matter. First, he states that the ambassador 
is free from the jurisdiction of the receiving state; but he adds that 
the immunity may be rightly disregarded by the prince where the 
ambassador is more intent on seeking out the secrets of the foreign 
state than on the preservation of peace. Pufendorf apparently supposes 
the prince to be the only judge in this matter. Obviously, his idea is 
destructive of the whole immunity principle. No attempt is made by 
him to enter into the more technical and highly important details of 
ambassadorial immunity. 

Nor would Pufendorf recognize rules of positive international law 
in respect to custom (“tacit agreements”) or express agreements re¬ 
stricting the cruelty of war; these agreements he declares “repugnant 
to nature” and therefore void. He uses a weak argument giving as an 
example the agreements between Italian condottieri which purported 
to spare the lives of their precious mercenaries. More important, 
Pufendorf dismisses treaties of any kind as immaterial in the theory 
of international law. They form, he asserts, no more a part of the law 
itself than ordinary contracts between individuals form a part of 
private law. They are simply facts, hence “objects which history claims 
for her own.” 

These tenets did not bear fruit in the development of the theory 
of international law, and they gave later writers an easy target for 
criticism. They are interesting primarily from a historical point of view 
as an extreme example of the doctrinairism innate in the natural-law 
school. However, it is misleading to call Pufendorf, as is frequently 
done, a “denier of international law.” His natural law, which he be¬ 
lieved to control international relations exclusively, was—though not 
clearly separated from morality—conceived as a legal order superim¬ 
posed upon men and nations by a higher power. In his system the 
rejection of the jus gentium is nominal only. 

A historically more important contribution by Pufendorf to the 
history of international law may be found in his insistence upon the 
natural equality of states. This idea is traceable to Hobbes, with 
whom equality was a feature of those living in the state of nature; 
but Hobbes conceived it rather as a biological quality, though in its 
implicit application to “sovereigns”—that is, to states—it assumed 
a jural 8avor. Owing to Pufendorf’s different conception of the law 
of nature, the equality of states became practically a legal idea. Chal- 
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lenging contemporary practices, he rejected all claims to precedence 
and suggested that precedence among members, individuals or states, 
of any given organization should depend on the time when each mem¬ 
ber was admitted to it—a theor>% of course, highly pleasing to his 
Electoral patron. 

On a number of other questions Pufendorf followed in Grotius' 
footsteps completely, reiterating familiar issues and controversies of 
the just-war doctrine. Perhaps one may mention as a new point his 
opposition to the doctrine of natural liberty of trade, which was one 
of the weaker spots in Vitoria’s teachings. 

All in all, Pufendorf did not add much to the science of interna¬ 
tional law. While he is generally considered as a “Grotian” or “post- 
Grotian”—he was in his day called “the son of Grotius —this char¬ 
acterization is questionable in view of his treatment of international 
law. Here Hobbes’s influence was deeper. Pufendorf's true merits and 
successes relate to other fields. His main work, a bold and almost 
exuberant undertaking, remained for a century the authoritative ex¬ 
position of an essentially secular law of nature. His reliance on reason, 
his unorthodox attitude in matters of religion, his emphasis upon 
equality, his critical attitude toward the existing law, and other pro¬ 
gressive notions which included a courageous attack on the by-the- 
grace-of-God theory of monarchy, made him an early representative 
of the Enlightenment, and he was so recognized by the French En¬ 
cyclopedists of the eighteenth centur)'.** He also won lasting fame 
by demonstrating in a stirring pamphlet the organic weakness of the 
Holy Roman Empire. Ti.ough his stature does not match that of 
Grotius or Hobbes, he was a powerful figure in the intellectual history 
of the seventeenth century. As with Suarez, this fact was instrumental 
in favorably coloring the judgment on his achie/ements touching in¬ 
ternational law. 

Contrary to Pufendorf, Christian Wolff (1676-1756),®* another 
German representative of the Enlightenment, took a particular in¬ 
terest in the law of nations. Wolff, too, started from theology, but an 
encyclopedic urge led him early to the study of philosophy, mathe¬ 
matics, physics, medicine, botany, economics, and law. His particu¬ 
lar conception of enlightenment bore a Frederickan stamp; he was 
the convinced advocate of enlightened absolutism as represented by 
Frederick the Great who, when a successor to the Prussian throne. 
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was taken by him as the model of a "philosopher king.” Though Wolff 
did not share Frederick’s indifference toward religion, he was, in the 
very spirit of the Enlightenment, opposed to zealotism and not even 
averse to the idea of "natural religion. In a public address in 
as a professor at the University of Halle, as well as in later wTitings, 
he created a sensation by pointing to Chinese conditions and rulers 
as exemplar)'. Soon he became involved in a bitter fight with the 
Protestant orthodoxy, which was very powerful at Halle. The dispute 
was brought to the attention of the "soldier king” Frederick William 
I, who, in 1725, suddenly ordered Wolff to leave Prussia within forh- 
eight hours on pain of death on the gallows. The inside stor)- of this 
astounding order has never become known; probably Wolff’s theo¬ 
logical adversaries had succeeded in misrepresenting his views to the 
King as a menace to military’ discipline. 

Wolff had no difficulty in passing the near-by Prussian border within 
the required time; nor had he to worry about his future. In fact, he 
had only to travel to Marburg in Hesse and to accept there a professor¬ 
ship which had been offered to him earlier. Before long he became a 
martyr of science in addition to being a famous philosopher. His re¬ 
nown spread over Europe, and flattering invitations flowed in from 
Saxony, Sweden, and even Russia. He stayed, howe\'er, in Marburg 
under the most favorable conditions. Frederick William later realized 
his blunder and tried to regain Wolff; but the latter yielded only in 
1740 when Frederick the Great, in one of his first actions as a mon¬ 
arch, extended to him a very generous invitation. Wolff returned to 
Halle, where he remained until his death. 

Wolff’s opus is vast. His main literary performance is the Law of 
Nature Treated According to Scientific Mc(/iod,“ in eight volumes, 
prepared when he was in his sixties (1740-1748). It was followed, as 
a kind of supplement, by a Law of Nations Treated According to 
Scientific Method (1749).*® In the next year Wolff published an 
abridgment of the nine volumes under the title Institutes of the Law 
of Nature and of Nations.^^ We are mainly concerned with the work 
of 1749. 

Wolff, who never had any contact with affairs of state or with the 
practice of law, approaches the law of nations in a purely philosophi¬ 
cal vein, on the basis of the law of nature. He makes no effort to sup¬ 
port his tenets by evidence from legal sources or legally significant 
events. Nor is he interested in juristic literature. His references arc to 
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his own works; legal philosophers such as Cicero or Grotius are cited, 
though very rarely. 

Like Hobbes, Wolff starts from a hypothetical state of nature; and 
he follows Hobbes also in applying this notion to individuals and to 
nations (states) alike. The state of nature is dominated by the law 
of nature, but Wolff’s law of nature is diametrically opposite to 
Hobbes’s. It is moralistic in the scholastic fashion, though at the 
same time it is permeated by the worldly and optimistic spirit of the 
teachings of Leibniz, Wolff’s philosophical master. Wolff sees the 
goal of the law of nature in the self-preservation and self-perfection 
of each individual and each nation, and in the mutual assistance of 
individuals or nations, respectively, to the preservation and perfection 
of the others. 

This scheme is elaborated by Wolff in terms of obligations and 
rights. Nations, like individuals, have first obligations toward them- 
sches, aimed at sclf-prcscrvation and self-perfection. Toward the 
others there are obligations aimed at assistance of their preservation 
and perfection. The obligations are the starting point in Wolff’s sys¬ 
tem; but, as a derivation, a right corresponds to each obligation. The 
obligations of nations toward themselves have as their derivative nat¬ 
ural (innate) rights to self-preservation and self-protection. The 
right springing from the obligation to assist another nation has a pe¬ 
culiar character. It is “imperfect,” that is. the other nation is entitled 
merely to ask for the particular kind of assistance needed. The de¬ 
mand must be complied with only to the extent that the nation can 
do so without prejudice to the duties it has unto itself; and on this 
que.stion it is the sole and the sovereign judge. Hence, the right of the 
nation asking for assistance is “imperfect” indeed. Yet it can be made 
“perfect” by treat)'. For instance, each nation has toward every other 
an imperfect right to commercial relations; through a commercial 
treaty this right becomes “perfect.” Such a “perfect” right is an ac¬ 
quired one, as contrasted with the natural (innate) rights which are 
likewise “perfect.” 

'I'licre is no need to expiate on the gratuitous and nugatory char¬ 
acter of Wolff’s “imperfect” rights. They served him to represent the 
relations among nations conveniently in legal terms—to fill the world 
arbitrarily with international “rights.” There was more merit in 
Wolff’s doctrine of natural rights of nations. Tliev were the origin of 
what were called later “fundamental rights of states.” 
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Still, it was impossible not to see that the picture of an international 
order derived from principles of a eudaemonistic morality needed 
modification in order to give it at least some resemblance to the 
order prevailing in this world of ours. This modification was provided 
for by Wolff in a puzzling manner. He considers the nations as or¬ 
ganized in an association which he calls the civitas maximay as dis¬ 
tinguished from the particular civitates or states, which are associa¬ 
tions of individuals. The civitas maxima is supposed to rest on a pact 
“or quasi-pact" of the several nations (in our day, perhaps, Wolff 
would call it “subconscious"). Its purpose is the promotion of the 
common good of the states through their cooperation under rules 
emanating from the civitas maxima. These rules are derived from its 
purpose. Wolff resorts to the fiction of a ruler of the civitas maxima 
who, “following the leadership of nature,” defines her rules “by the 
right use of reasoning." The body of these rules is called by Wolff 
jus voluntarium as distinguished from the jus necessarium of the un¬ 
adulterated state of nature; again, the adequate translation of volun- 
tarium would seem to be “volitional" rather than the customary 
“voluntary." 

The difference between Wolffs “necessary" and volitional law 
may be illustrated by his treatment of the just-war doctrine. Under the 
necessary law war can be just on only one side, but under the “voli¬ 
tional" law the war is to be considered as just on both sides as far 
as the effects are concerned; and to this extent the volitional law over¬ 
rides the necessary law. (Evidently this distinction was suggested to 
him by Grotius' theory.) 

Wolff’s hypothesis of the civitas maxima has been misunderstood 
by various writers of the twentieth century who look at it as a fore¬ 
runner of the League of Nations, as an early and lofty plan for the re¬ 
construction of the political world. Such an appraisal would have 
some justification in the case of the projects of Saint-Pierre or his prede¬ 
cessors, but Wolff’s conception was of an entirely different character. 
Tliis apostle of absolutism, who, for all his enlightened philosophy, de¬ 
fended torture and barbaric methods of capital punishment, was satis¬ 
fied with the political structure of the world. He was not interested 
in the plans of Saint-Pierre, which cannot have been unknown to 
him. To Wolff, the civitas maxima was already extant; it was no more 
than the personification of a certain body of rules which he believed 
observable in international relations. He would go Hobbes one better: 
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not only individuals but nations, too, were held to be organized in 
statehood. And the prescriptions of the civitas maxima were not the 
morally desirable rules. As in Suarez’s system the jus gentium was 
something secondary to the jus naturalCy so in Wolff’s conception the 
volitional was secondary to the necessary law. The mark of inferiority 
which was implied in the Suarezian jus gentium is brought into relief 
by Wolff with respect to his volitional law. For it is this law, emana¬ 
tion of the civitas maxima, that deprives the righteous but unsuccess¬ 
ful belligerent of his right. From the righteous belligerent’s standpoint, 
Wolff admits, the volitional law is wrongly called “law.” Charac¬ 
teristically, in the eighteenth century which was so deeply interested 
in speculation on the nature and progress of man and society, Wolff's 
civitas maxima was almost everywhere repudiated, and especially by 
his faithful disciple, Vattel, than whom there was no more cosmo¬ 
politan-minded writer in the history of international law. 

The “volitional” law of the civitas maxima must not be confounded 


with the customary international law and the treaties. In Wolff’s 
system the latter tv.'o form a third and a fourth species of the law of 
nations {“customary” and “stipulative” law) in addition to the “neces¬ 


sary” and “volitional.” The 


“volitional” law of nations is, in a sense, 


another law of nature; to wit, a law derived from the nature of a hypo¬ 
thetical organization of nations. Regarding its contents we are left 
pretty much in the dark.®^ Confusion is increased by the fact that in 
the accepted Grotian terminology the term jus voluntarium is reserved 
for customary and treaty law. 

The “customary” and “stipulative” parts of the law of nations are 
practically ignored by Wolff. The facts of international law have little 
significance in a system constructed from purely philosophical ma¬ 
terial. Take, for instance, his treatment of the law of ambassadors. 
Under the law of nations, necessary or volitional, Wolff assumes am¬ 
bassadors do not enjoy e.xtenitoriality or an exemption from the juris¬ 
diction of the receiving state. In addition to the general rights of 
foreigners they are entitled only to particular respect and a higher 
degree of security. Wolff is aware that this picture in no way reflects 
the state of the law; but, because the latter is only the effect of cus¬ 
toms and treaties, the incongruity between the actual law and his own 
scheme does not disturb or interest him. 


Concerning just war Wolff points out as a matter of “necessary” 
law that, peace being a “compromise,” the original just cause of the 
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righteous belligerent is extinguished; thence war cannot be lawfully 
renewed regarding that cause. Peace also, he believes, creates an am¬ 
nesty from the penalties incurred in war by violations of the “neces¬ 
sary” law of nations. That generalization of the rules laid down by 
the Peace of Westphalia well-nigh amounted to an invalidation of 
the just-war doctrine even from the viewpoint of the law of nature. 

Wolff himself considered as his outstanding merit the “scientihe 
method” to which he refers in the title of his work. This method is 
the so-called mathematical, which consists of the development of 
successive propositions by way of sj'llogism, in the ostensible manner 
of mathematical deduction, a pattern used in the seventeenth and 
eighteenth centuries by a number of thinkers who hoped thereby to 
attain perfect certainty. In WolfPs case it only led him to frequent 
pretentious trivialities and tautologies of the following type: 

S 282. No nation has the right to expel another from the territory which 
the other inhabits in order tliat it may settle in tlie same place. For a nation 
which inhabits a territory has not only ownership but also sovereignty over 
the lands and the things which are in it. If then it is driven from the terri¬ 
tory which it inhabits, it is deprived of its right. Therefore, since no nation 
ought to deprive another nation of its right, no nation has the right to 
expel another nation from the territory which it inhabits, in order that the 
former may settle in the same place. 

S 285. Nations ought to be in concord with each other. For they arc mem- 
bers of the supreme state into which they are supposed to have united, 
consequently they are to be regarded as citizens. Therefore, since citizens 
ought to be in concord with each other, nations also ought to be in concord 
with each other. 

An eminent historian of philosophy, Windelband, calls Wolff an 
excellent “schoolmaster,” but qualihes the statement by saying that 
his “systematic completeness and careful circumspection degenerates 
into pedantic diffuseness and ridiculous micrology.” Wolff’s self- 
complacency was a powerful factor in this process of degeneration. 
Spoiled by the successes of his earlier period, he indulged in a rigidly 
dogmatic attitude; naively, he called himself professor universi generis. 

Wolff’s foibles became conspicuous in his second Halle period. 
The students abandoned their once celebrated teacher, and Frederick 
the Great, though remaining gracious, assumed a reserved attitude 
and on one occasion showed open displeasure with his prolixity. 
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Wolff's European fame as a philosopher faded and almost disap¬ 
peared in the nineteenth century. 

In a way his Law of Nations is imposing as a comprehensive and 
minutely elaborated system of a philosophical law of nations and, es¬ 
pecially, as the keystone of his formidable structure of the law of na¬ 
ture. No wonder that some contemporary followers of the law-of- 
nature philosophy were greatly impressed. In historical perspective 
the treatise does not appear very important. This late product of 
Wolff’s pen offers little “enlightenment” or ingenuity; essentially it is 
a stale residue of scholasticism. 

Wolff’s posthumous fame exceeds his merits as the result of two 
rather accidental circumstances. One was the enormous literary suc¬ 
cess of his professed disciple, Vattel, a success not owed, as will be 
seen, to the Wolffian ingredients of Vattel’s work, but nevertheless 
keeping Wolff's memory alive. The other was the misapprehension, 
arising in the twentieth century, that Wolff was an early herald of 
the League of Nations. 

THE NATURALISTS (CONTINUED) 

Emmerich de Vattel (1714-1767) was the son of a Protestant 
minister in the Swiss principality of Neuchatel, which was connected 
by personal union with the Kingdom of Prussia. Having studied hu¬ 
manities and philosophy at the University of Basle, he found em¬ 
ployment in 1746 in the diplomatic service of the Elector of Saxony, 
who then wore the crown of King of Poland. In 1749 Vattel was sent 
to Berne as Minister Plenipotentiary for Switzerland, but in 1758 he 
was recalled to Dresden as a privy councilor in charge of foreign affairs. 
Owing to illness he returned in 1766 to Neuchatel, where he died the 
following year. Apart from some publications in lighter vein, such as 
Amusements de littdrature, de morale et de politique (1765), he 
wrote some philosophical essays. In 1758 his main work appeared: 
Le Droit des gens; ou, Principes de la loi naturelle appliques ^ la 
conduite et aux affaires des nations et des souverains.^^ As the title 
indicates, this is a system of international law based on the principles 
of the law of nature and written with a view to practical application. 

Vattel proposes to present Wolff’s ideas on the law of nations to 
a public of “sovereigns and their ministers,” in an easily understand¬ 
able fashion. In reality the book is far more than a paraphrase of 
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Wolff’s treatise. It is the work of a modem-minded diplomat who, 
while leaning on Wolff, systematically sets forth his own opinions on 
the most diverse topics of international and constitutional law. Fre¬ 
quently he develops Wolff’s broad propositions into specific issues 
of actual international interest, viewed with the eyes of a practitioner 
of statecraft. For instance, where Wolff in general terms recognizes ac¬ 
quisition, by way of occupation, of dominion over a territor)’, Vattel 
makes it clear that actual possession is a prerequisite of legally effec¬ 
tive occupation. He concludes that papal allotments of newly dis¬ 
covered territories to various rulers lack legal force; he examines the 
question whether the presence of wandering native tribes is a bar 
to occupation, and other matters not investigated by Wolff. In the 
analysis of treaties, a topic dealt with by Wolff in an abstract man¬ 
ner without real knowledge of the subject, he stresses the problems 
of interpretation, for example, those arising from the language of 
very old treaties, or from the use of technical terms; and he brings 
into relief the interpretative significance of the purpose as well as of 
the interdependence, of treaty provisions. He admits the clausula 
rebus sic stantibus where conditions have vitally changed. 

In respect to neutrality, Vattel, as a Swiss, had the advantage of 
a keen awareness of the problems in\-olved. He justly takes neutrality 
as the ipso facto effect of a war in respect to the nonparticipants in 
the war, whereas Wolff's treatment centers on the then more or 
less obsolete treaties of neutrality. Among the numerous special prob¬ 
lems of neutrality expounded by Vattel but not considered by Wolff 
are: loans by a neutral to a belligerent; prize law; the right of visit and 
search; naval attacks within neutral waters; levying of troops and sale 
of booty in neutral territory. A matter of such importance as arbitra¬ 
tion is barely mentioned by Wolff; Vattel, referring to Swiss practiee, 
discusses it at some length, warning against it where "essential rights’’ 
of sovereigns are in dispute; but he recommends arbitration where 
"less important rights” are involved. This opinion suggests the dis¬ 
tinction which became signal in the twentietli century between “jus¬ 
ticiable” and “nonjusticiable” controversies. Throughout, topics as 
well as solutions show that Vattel had ideas of his own. 

In spirit, too, Vattel's work differs from Wolff’s. Vattel’s attitude 
is more humanitarian, more cosmopolitan, and, in a measure, even 
democratic. Though he makes considerable concessions to absolute 
monarchy, with which he was linked by birth and employment, he 
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reacts 6rst of all as a citizen of Switzerland, of the “country of which 
liberty is the soul, the treasure, and the fundamental law; and by my 
birth I am the friend of all nations.” Emphatically he rejects the idea, 
admitted to a certain degree by Wolff, of “patrimonial” kingdoms, 
that is, of kingdoms based on the idea of monarchical ownership. He 
even advances views colored by the notion of popular sovereignty, 
and in some respects treads the same path as his great fellow country¬ 
man, J. J. Rousseau, who published his epochal works after the ap¬ 
pearance of Vattel’s book. He may well be counted among the writers 
who contributed to the formation of the ideas of the French Revolu¬ 
tion; in fact, Abbe Gregoire's theses were almost entirely drawn from 
Vattcl’s treatise. There is also in his language a tinge of excite¬ 
ment and flourish which foreshadows later revolutionary phraseol- 

ogy. 

Nor is the philosophical background of the work simply copied 
from Wolff’s work. Vattel’s common sense prevents him, as was men¬ 
tioned earlier, from accepting the civitas maxima, the core and most 
original feature of Wolff’s system. Still, Vattel preserves Wolff’s four¬ 
fold division of the law of nations. The “voluntary” law, having lost 
its basis, the civitas maxima, is now described by Vattel somewhat 
obscurely as the “presumed” law of nations. Similarly, he extensively 
employs the concepts of “perfect” and “imperfect” rights. He also 
avails himself of Wolff’s deductive method and nonchalantlv uses the 
ipse dixit as suflficient proof for asserting rights, especially “imperfect” 
rights, under the law of nations—a method less excusable with him 
than with his master who, after all. kept his conclusions within the 
realm of philosophical generalities. In Vattel, Wolff’s propensity for 
empty syllogistics degenerates into shallow oratory. Take, for instance, 
the chapter which he devotes to a sovereign who wages an unjust war. 
Vattel emphatically assures the reader that such a sovereign has to 
repay the evil done and must “even submit to punishment, if that be 
necessary as an example, or as an assurance to the injured party or to 
human society.” Vattel does not say who would have to inflict the 
punishment upon the culprit. On the contrary, in the later chapters 
he espouses Wolff’s doctrines on the justness of war on both sides, 
and on the amnesty effected by peace treaties. Desirous, however, of 
putting some force behind his statement on the punishment of the 
guilty ruler, he expatiates on the latter’s wickedness as follows; 
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He is responsible for all the evils and all the horrors of the war. The 
bloodshed, the desolation of families, the pillaging, the acts of violence, 
the devastations and conBagrations are all his work and his crime. He is 
guilty towards the enemy, whom he attacks, oppresses, and massacres with¬ 
out cause; he is guilty towards his people, whom he draws into acts of in¬ 
justice, whom he exposes to harm without necessity or reason—towards 
those of his subjects w'ho are oppressed or afflicted by the war, who lose 
their lives, their property, or their health because of it; finally, he is guilty 
towards the human race, whose tranquillity he disturbs and to whom he 
sets so pernicious an example. What a dreadful list of miseries and crimes! 
What an account to render to the King of Kings, to the common Father of 
mankind! May this brief sketch be heeded by the rulers of Nations, by 
princes and their ministers. Why shouldn’t we look for some fruit from it? 
Can those in high position be supposed to have lost all sense of honor, 
of humanity, of duty, and of religion? 

His declamations go on and on in this fashion. Finally, he is 
alarmed by the hypothesis that an unrighteous ruler may be able to 
unload his obligation upon his subjects. Thus he queries anew; 

Would this wash away his crime and give him a clear conscience? Tliough 
vindicated in the eyes of the enemy, would he be so in the eyes of his peo¬ 
ple? It is a strange kind of justice to make reparation for his own wrongs 
at the expense of other men; this is no more than changing the objects of his 
injustice. Weigh all these things, ye rulers of nations! and when you have 
clearly seen that an unjust war draws you into a multitude of iniquities 
which to repair is beyond your power, perhaps you will be less inclined to 
undertake it. 

The weakness of VatteFs reasoning was aggravated by his lack of 
legal training. His diplomatic experience, not very extensive when 
he wrote the book, nevertheless furnished one of its more valuable 
features, but was inadequate for the ambitious task undertaken. This 
task required a familiarity with juristic methods and literature w’hich 
he did not possess. It is probable that the defects of Vattcl’s training 
are primarily responsible for the striking ambiguity of his formulas 
and for the inconsistency of many of his conclusions. For example, he 
firmly states that in case of war a neutral state must grant “innocent” 
passage to a belligerent. But this statement is at once made illusory 
by the further assertions that the belligerent must ask the neutral 
power for permission, that the latter shall be the sole judge of whether 
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or not the passage asked for is innocent, and that a “weak” nation may 
refuse a passage that would expose it to great danger. And when he 
adds that with respect to the grant or refusal of passage both belliger¬ 
ents should be treated in the same manner, this again is made nugatory 
by the qualification that “difference of circumstances” may give a 
good reason for acting otherwise. In another section he assumes 
that, where it has been the custom of a nation to permit levies of 
troops for foreign sovereigns (the old Swiss practice), permission 
may also be granted in case of war, unless it would be “for an im¬ 
proper and evidently unjust cause”; also, levies may be granted to 
one belligerent and refused to another because the nation “may have 
reasons” for refusal which hold good only as against the latter. This 
unprincipled and hazy proposition is again abandoned, and violation 
of neutrality is admitted to exist where the levies granted to one bel¬ 
ligerent are “considerable.” 

Another instance may be taken from Vattel’s inquiry into a ques¬ 
tion of present significance, the seizure of debts owed to an enemy 
national. Vattel declares such seizure a lawful means of reprisal, with 
the exception of deposits entrusted to the public faith. In the dis¬ 
cussion of warfare he reiterates this tenet—without the exception, in¬ 
cidentally—but he asserts that the interests of commerce have in¬ 
duced all the so\’ereigns of Europe to be “less vigorous” on this point. 
This vague statement is followed by the allegation that “as soon as 
this custom has been generally recei\cd,” a sovereign would, by the 
confiscation, violate the public faith. Vattel leaves the reader in the 
dark as to what tlie relaxation amounted to; in which countries the 
alleged custom actually existed and whether the “violation of public 
faith” would be tantamount to violation of the law of nations. In a 
case involving the confiscation of enemy property, decided in 1814 
by the Supreme Court of the United States,”* Vattel’s position was 
relied on in the majorit)’ opinion \sTitten by Chief Justice Marshall, 
as well as in the minority opinion wTitten by Mr. Justice Story. In¬ 
terestingly enough the latter—well known as an eminent legal scholar 
—questioned the existence of the custom alleged by Vattel, as well as 
V'attel’s qualification as a jurist. 

Among the legal learned Vattel has never met with much praise. 
Jeremy Bentham’s remarks about him have been quoted frequently. 
Pointing to Vattel’s penchant for tautologies, Bentham observes that 
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his characteristic statements are of this type: “It is not just to do what 
is unjust ” 

It is one of the many paradoxical facts in the history of the law of 
nations that Vattel’s book attained a circulation second only to that 
of Grotius’ work. Especially in the first half of the nineteenth cen¬ 
tury it was—in the words of Robert von Mohl, outstanding historian 
of political science—“a kind of oracle with diplomats, and especially 
with consuls.” Tlie explanation is that the rapid increase in inter¬ 
national legal problems after the Napoleonic period made the use of 
a systematic and detailed reference book on international law indis¬ 
pensable to all persons active in foreign affairs, and that Vattel’s trea¬ 
tise, which embodied much diplomatic experience, was well suited 
to the purpose. Grotius’ work was outdated, and Bynkershoek’s studies 
were scattered and not comprehensive enough. The ambiguity of 
Vattel’s propositions—indeed, the ambiguity of an oracle—made it 
only the easier to refer to his treatise in diplomatic correspondence. 
Moreover, his presentation was facile and the philosophical para¬ 
phernalia could be ignored without diminishing the usefulness of 
the book. 

In the English-speaking countries, and especially in the United 
States, Vattel acquired an even higher authority.®* In accord with 
the general notion of the French Enlightenment, Vattel professed 
great admiration for the English Constitution; and the general politi¬ 
cal conception underlying Vattel’s discussion quite naturally met with 
the favorable predisposition of a public whose most influential politi¬ 
cal philosopher was John Locke. In judicial proceedings involving in¬ 
ternational law, English lawyers, as we have seen, were perfectly ready 
to draw on Continental writings and of course took a keen interest 
in such a modern and comprehensive treatise as Vattel’s. As early as 
1760 the first English translation made its appearance. 

In America the book fitted in with a unique historical situation. In 
1775 a Swiss publisher in Amsterdam, Charles W. F. Dumas, an ad¬ 
mirer of Benjamin Franklin, sent him three copies of a new French 
edition of Vattel’s work, which was previously unknowm in America. 
In his letter of thanks Franklin observed that the book "came to us 
in good season where the circumstances of a rising state make it neces¬ 
sary frequently to consult the law of nations.” Since the Colonies had 
been excluded from the administration of foreign affairs, the need 
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for information such as Vattel offered was dire indeed. Moreover, the 
spirit of the work was well in accord with the principles of the Decla¬ 
ration of Independence. It soon became a textbook in American col¬ 
leges and, after the establishment of the Republic, the favorite au¬ 
thority in American theory of International law. The following sta¬ 
tistics, prepared by Professor Edwin D. Dickinson on the basis of 
American cases decided from 1789 to 1820, speak for themselves: 


Citations in Pleadings 


Court 

Citations 

Court 

Quotations 

Grotius . 

16 

11 

2 

Piifendorf . 

9 

4 

8 

Bynkershock . 

25 

16 

2 

Vattel . 

92 

38 

22 


It should be mentioned, however, that such citations or quotations 
are sometimes influenced by extrinsic motives and do not always in¬ 
dicate real influence on the part of the cited author. Tliere is, for in¬ 
stance, a well known case of more recent date. United States vs. 
Arjorta (18S7),®* in which Vattel is copiously quoted. Arjona had 
counterfeited Colombia banknotes in the United States. Tlie ques¬ 
tion before the court was the constitutionality of a congressional en¬ 
actment which had made the counterfeiting in the United States of 
notes and other securities of foreign governments a punishable crime. 
Tlic court answered the question in the affirmative because the legis- 
lativ'e power of Congress extended to all intercourse with foreign 
nations, and especially to the regulation of commerce with foreign 
nations. In this connection the court drew heavily on Vattel. The 
latter, after having explained that counterfeiting prejudices the sov¬ 
ereign’s prerogative of coinage, goes on to assert that it is “easy to 
conclude that if one nation counterfeits the money of another or al- 
low’s and protects false coiners engaged in such activity, it does the 
other nation an injur\'.” Because it relates to coins only, the court 
does not dwell on this assertion but stresses the next sentences in 
which Vattel, referring to the international use of bills of exchange, 
declares it to be an (imperfect) obligation of sovereigns to protect 
that custom “by good laws in which every merchant, citizen, or for¬ 
eigner may find security”; Vattel, e\'cn in general terms, deems it to 
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be the (imperfect) "duty” of every nation "to establish wise and 
just commercial laws.” On the ground of these allegations, the court 
assumes an obligation of the United States to punish the falsifier of 
foreign bonds, notes, and other commercial securities: an obliga¬ 
tion to be fulfilled under the Constitution only bv the federal gov¬ 
ernment. However, Vattel’s remarks do not warrant the court’s in¬ 
ternational theory, especially if his utterance on counterfeiting is 
taken—as it is by the court—to bear upon coins only. Generally, the 
alleged international obligations are nothing but personal notions of 
Vattel, proffered as doctrines of the law of nature. They had not even 
been set forth by Wolff, much less by other writers, to say nothing 
of the complete lack of evidence in state practice. This and other ob¬ 
jections do not matter much in the Arjona case, because protection 
of foreign banknotes, which are undoubtedly instrumentalities of in¬ 
ternational commerce, in any event comes under the power of Con¬ 
gress to "regulate commerce with foreign nations.” Confronted with 
a constitutional problem indirectly involving a limitation upon state 
rights, the court apparently deemed it desirable to adorn its opinion 
with colorable documentation from an international authority, the 
gratuitous assumption by the court of an international obligation of 
the United States being innocuous under the circumstances. 

Outside the United States and England one finds very little evi¬ 
dence that Vattel’s status was one of authority in the courts or in the 
legal profession; in the former countries, too, such evidence vanished 
in the twentieth century. 

Some bibliographical data are informative. There have appeared 
twenty-one editions of the original French text; twenty-three transla¬ 
tions into English, thirteen of them American; six Spanish, one Ger¬ 
man, and one Italian translation. Nearly all these editions or transla¬ 
tions were published in the eighteenth or in the first half of the nine¬ 
teenth century; a fe\v are scattered over the third quarter of the nine¬ 
teenth century. The volumes on Vattel of the Classics of International 
Law were published in 1916, as a matter of scientific and pedagogical 
interest. The German translation is dated 1760; the Italian, 1805. In 
Germany, Vattel has long been almost unknown, even among learned 
jurists, and the great number of French editions is probably attribut¬ 
able more to the familiarity of diplomats with the Freneh language 

than to any especially high reputation Vattel may have enjoyed in 
France. 
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Pufendorf, Wolff, and Vattel are by far the foremost representa¬ 
tives of the “naturalist” school of international law of the period. 
Among its minor representatives we may mention Jean Jacques Bur- 
lamaqui, a Calvinist of Geneva, who published in 1751 a systematic 
discussion of international law in terms of a pure natural-law philoso¬ 
phy,®® and his younger friend Jean Barbeyrac, a French Calvinist who 
as a child had been taken to Geneva. While a scholar in his own 
right, Barbeyrac is better known for his translations of Grotius, Pufen¬ 
dorf and other noted authors.*®® In England, Thomas Rutherford 
published, between 1754 and 1756, lectures on Grotius under the 
title “Institutes of Natural Law.” A small part of the work was de¬ 
voted to international law, which Rutherford treated in the most ab¬ 
stract “naturalist” manner. He criticized Grotius in matters of de¬ 
tail; but otherwise there is little originality in his work, which gained 
some reputation in England. English literature on the law of nations 
was not much concerned with natural law. We may state, however, 
that John Locke clung to the notion of just war by asserting that 
only in the case of such a war did the victor acquire a right over the 
vanquished.*®* The tenet belongs to those phases of Locke’s thought 
by which he integrated into his system parts of Thomist philosophy; 
in this particular case, his anti-conquest proposition was to emphasize 
the necessity of moral foundation for governments. He was not con¬ 
cerned with international law as such. Locke made a fresh and al¬ 
most desperate attempt to explain rationally the doctrine of just war 
on legal or political grounds, but finally and characteristically he 
escaped into a religious-transcendental speculation which 6ts badly 
into his system of thought. 

In conclusion it must be mentioned that, as in the preceding pe¬ 
riod, a book title referring to the “law of nature” or even to the “law 
of nature and of nations” does not necessarily indicate any great con¬ 
cern with the special problems of international law.*®^ 

THE EARLY POSITIVISTS 

England is the cradle of positivism. Gentili had undergone the 
influence of English realism, but he can hardly be called a positivist: 
he was too deeply rooted in ancient Roman law and, in his main work, 
too little concerned with actual state practice (perhaps there was not 
sufficient material available to him). However, the characterization 
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as a positivist can unhesitatingly be applied to Gentili’s successor in 
the chair of Regius Professor of Civil Law at Oxford, Richard Zouche 
(1590-1660A descendant of old nobilit}', Zouche served for a 
time in an important position as a judge, in addition to his academic 
duties. Lihe Gentili in the Mendoza case, Zouche was officially con¬ 
sulted by the English government in a sensational affair: the murder 
committed by Don Pantaleon Sa, brother of the Portuguese ambas¬ 
sador. In accord with Zouche’s opinion the murderer was denied 
immunity and put to death. The parallel with Gentili can be carried 
further inasmuch as Zouche, too, worked out his vie\vs in a mono¬ 
graph, jurisdiction over a Delinquent Ambassador (1657).*°^ Earlier, 
in 1650, he had published his main work on international law under 
the title Juris et judicii fecialis, sive juris inter gentes et quaestionum 
de eodem explicatio.^^^ It forms part of a methodically arranged 
series of moderate-sized textbooks mainly for the use of students, all 
prepared by Zouche. A treatise on the Elements of Jurisprudence,^^^ 
based on Roman law, served as an introduction, to be followed bv 
separate tracts on feudal, ecclesiastical, military, maritime, and, 
finally, international law. The inclination of legal writers of the period 
to try their hand at extraneous matters was less conspicuous in 
Zouche, though he was the author of a kind of juvenile geographical 
poem, and was suspected of having written in later years a so-called 
comedy in which personifications of “Fallacy," “Opposition,” and 
“Ambiguity" were the main figures. 

The circumstantial title of Zouche’s work on international law is 
occasioned by the fact that Zouche wanted to avoid the term jus 
gentium, which was still loaded with ambiguit}'. For a professor of 
civil law it was obvious to think, instead, of the jus feciale and to 
choose Explanation of the Jus Fcciale and of the Questions Concern¬ 
ing It as the principal title of his work. This idea miscarried, because 
the average reader could not possibly understand the most learned 
reference to the ancient law, to say nothing of the fact that the jus 
feciale was a typically Roman institution. Evidently 2 ^uche himself 
was not quite satisfied with his choice: he added as a second title jus 
inter gentes. leaning on the phraseology of the Spaniards—namely, 
the law prevailing among princes or commonwealths of the various 
nations {inter principes vel populus diversarum gentium). Neither 
term has won favor in later literature. Jus gentium, as we have seen, 
became the technical term for the same concept; writers were probably 
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reluctant to lose its millennial flavor. Nevertheless, Zouche's endeavor 
showed his discernment. 

Zouche was the first author to undertake a systematic treatment 
of the entire field of international law. Though he merely touched 
upon some important topics, such as neutrality, and gave very little 
attention to treaties, his enterprise was highly meritorious. Moreover, 
he coordinated the laws of war and of peace, thus elevating peace 
from an incident of war to a status. The methodological improvement 
was all the more conspicuous because he placed the law of peace 
ahead of the law of war. England’s relative freedom from foreign 
v'ars during 2 ^uche’s day may have influenced his approach. Another 
factor was perhaps the Peace of Westphalia, which had been con¬ 
cluded two years before the publication of the book, and which had 
filled the peoples of Europe with fresh confidence. 

In other respects Zouche’s system is less satisfactory. His domi¬ 
nant principle of organization, followed tlirough his series of text¬ 
books, is strange indeed; he treats noncontroversial parts of his subject 
matter under the caption of jus and thereafter, under the caption of 
judicium, the controversial ones. It is within these rivo parts, of 
which judicium is disproportionately longer, that the further division 
into the law of peace and of war is developed. Each of the subdivisions 
discusses the following matters: (i) status; {2) dominium (property); 
(3) debitum (debt); (4) delictum (tort), a sequence indicating the 
author’s dependence on Roman private law. 

Within this organizational framework, more than tv'O hundred 
varied issues are briefly dealt with. Many do not belong to what is 
today considered as international law proper. For instance, Zouche 
treats problems of private international law (e.g., whether a foreigner 
mav ''‘berit veal estate situated in the forum) and of municipal public 
law whether one may leave one’s country without permission); 
he is especially interested in the question of succession to the throne, 
w’hich likewise forms part of municipal public law (more specifically 
of constitutional law). In the latter case the alleged connection with 
the jus inter genfes is limited to the observation that contests over 
succession to a throne sometimes lead to war. The discernment showm 
in the choice of the title has not been carried through in the details 
of the discussion. 

The most striking peculiarity of Zouche’s inquiry, how^ever, consists 
in the fact that he simply sets forth the controversial issues as such, 
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■without venturing to offer a decision—a method which rather 
sophistically he tries to excuse as “socratic.” Certainly one has to 
take into consideration the tradition of the English common law 
which attributes to legal writers a much more modest position than 
does the tradition of the civil law. In fact, there is a general inclina¬ 
tion on the part of common-law jurists to shun discussion of unsettled 
issues, which is considered to be the prerogative of the courts. But 
even if this fact is fully taken into account Zouche’s reticence remains 
puzzling, especially since he touches only in a few instances upon 
matters belonging to the jurisdiction of the courts. 

The only theoretical statements by Zouche are found in some in¬ 
troductory sentences of the book. There he describes the jus inter 
gentes as a law "which has been accepted by customs conforming to 
reason among most nations or which has been agreed upon by single 
nations,” to be observed in peace or war. Hence, with him interna¬ 
tional law is based distinctly on custom—supposing it is reasonable_ 

and on treaties. While Zouche mentions natural law, he considers it 
to be knowable from the actual attitudes of men. Of the traditional 
natural-law doctrine his book shows practically no mark. Charac¬ 
teristically, he has only a few sentences on just war; in these he takes 
it for granted tliat a war may be just on both sides and—differing from 
Suarez—that "probable reasons” cannot offer sufficient justification 
for war. On the whole, Zouche is occupied with specific situations 
of international bearing including a few cases decided by courts. 
More than any of the earlier writers, he takes his examples from the 
more recent past. Though his approach is still that of a Romanist, 
there are only scattered references to the Corpus juris. His most re¬ 
spected authority is Grotius. 

Despite the weakness of his theoretical analysis, Zouche takes a 
distinguished place in the history of international law. His importance 
has frequently been recognized by writers, perhaps more so on the 
Continent than in England.**" In addition to the valuable features of 
his organization of material he developed new and important aspects 
of international law, treating them with common sense. 


A far more impressive and historically prominent representative of 
the positivist school of thought is the Dutchman Cornelis van Byn- 
kershoek {1673-1743).*<>8 in his works we find a happy combination 
of the strongest and noblest qualities of the juristic mind applied to 
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the scrutiny of problems of international law. From 1704 he was a 
member, and from 1724 the President (Chief Justice), of the Supreme 
Court of Holland, Zeeland, and West Friesland in The Hague. Widely 
respected and admired, he held this high office until his death. 

As a young man, prior to his judgeship, he edited a satirical pe¬ 
riodical for a short time; but otherwise all his literary efforts were 
devoted to the law. Except for a study in 1702 on the Dominion of 
the Seas,^^^ his earliest juridical writings were concerned with private 
law. In his mature years he turned more and more to international 
law. In 1721, like Gentili and Zouche, he published an essay on 
Jurisdiction over Ambassadors that was inspired by an actual case. 
In 1737 his main work. Questions of Public Ldw,”* appeared. As the 
title indicates, it is devoted to public law in general, offering a dis¬ 
cussion of selected problems rather than an over-all study. The first of 
the bvo “books,” of which the volume consists, bears e.xclusively on 
the law of war; the second book contains some important chapters 
relative to international law. All in all, Bynkershoek's publications 
on international law cover most of the problems that arose in the 
rather restricted international area of his day. For him jus gentium 
means international law. 

Bynkershoek’s work is entirely free from the incubus of theology. 
Though he had originally studied theology and remained interested 
in it, no religious argument is used, nor is reference to the Scriptures 
made in his writings on international law; remarkably, this is tme even 
of the early essay on the Dominion of the Sea. Tire law of nature is 
practically ignored in his discussion. Nor is he much concerned with 
the just-war doctrine. Wliile he finds the sources of the law of nations 
in reason, he does not envisage the dogmatized reason of scholastic 
tradition but the use of common sense in finding the best and most 
equitable solution. Support of reason should be sought, according to 
Bynkershock. primarily in treaties and in widely established prece¬ 
dents. In this respect he definitely recognizes the changeability of 
the law of nations and consequently the inadequacy of ancient in¬ 
stances. Instead, he takes his documentation on the whole from 
modern times. Treaties and decrees of the Dutch Statcs-Gencral are 
the favorite type of evidence, although he also refers to good legal 
and historical works, Dutch and foreign. The only archaic element 
is the rather frequent citation of the Corpus juris civilis. Bynkers- 
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hoek was aware that, on principle, Roman law cannot control in 
matters international; but as a judge he was quite naturally in¬ 
fluenced by the Corpus juris which was then the general law of the 
Netherlands, as of other civil-law countries. Despite his strong em¬ 
phasis on “reason” as a source of the law of nations, his actual method 
is distinctly positivist. At the same time, because of predilection for 
documentation from Dutch material, it foreshadows the later na¬ 
tionalist school of international law. 

In Bynkershock’s writings, modernness of material goes hand in 
hand with liveliness of presentation. Natural talent and long judicial 
experience enabled him to give his reasoning perfect juristic shape; 
it is lucid, terse, direct, and forceful. And, even more important and 
more valuable, the reader receives the keen impression that this judge- 
author is inspired by high sentiments of impartiality and justice. 
Bynkershock claims and exercises the right to criticize the decisions 
of his sovereign, the States-General, and he does not hesitate to 
deny protection to the interests of his country where, in his opinion, 
they are not supported by the law. 

On the other hand, Bynkershoek conspicuously exhibits the defects 
of his virtues. The intellectual and moral vigor of the Chief Justice 
grew into a marked self-assertiveness which, in a striking way, domi¬ 
nates his features as they appear in his portrait. Significantly, much 
more than other writers, he speaks in the first person singular. Some¬ 
times he would overdo his juristic vigor. Regarding war, he rightly 
distinguishes the law that permits the destruction of the enemy by 
any means of violence and deceit whatsoever, from generosity, which 
of course is outside the scope of jural discussion. However, Bynkers¬ 
hock puts this tenet in a crude way which gives the impression that 
he is not at all interested in generosity concerning warfare. Generally 
speaking, a certain bluntness pervades his work. The absence of 
political considerations amounts to lack of political insight when, 
in questions of Dutch constitutional law, Bynkershoek maintains to 
the utmost the sovereignty of the “provinces” (comparable to the 
American states) for which he claims the right of waging wars of their 
own, thus placing his authority behind a particularist doctrine which 
half a century later brought about the downfall of the Dutch Re¬ 
public. Bynkershoek was not a Dutch Chief Justice Marshall. 

In international law, Bynkershoek’s outstanding accomplishment 
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relates to neutrality. He convincingly refutes Grotius’ infusion of the 
just'War conception into the law of neutrality. Rightly he points out 
that it is not the neutral's duty to sit as judge over his friends who 
fight each other, and that the neutral ought not to show any pref¬ 
erence for a belligerent by helping it with advice, men, or material. 
This view, which was elaborated by Huebner and other writers, came 
to be universally accepted. 

The maritime aspects of neutrality, so crucial to the Dutch, received 
special consideration from Bynkershoek. Following the Consolato 
del mare, he objects to the rule, “free ships, free goods," which, as 
pointed out, had become the pivot of Dutch diplomacy, and he 
insists that Dutch treaties, while binding the signatory powers, have 
not been able to change the canons of general maritime law. Byn¬ 
kershoek then goes on to detail the prize law and to determine care¬ 
fully the time when ownership of a vessel or of goods passes to the 
captor. Referring to Roman law, he decides in favor of the time when 
the captor obtains possession of the booty. Such possession, he points 
out, is especially obtained where the booty is brought by the captor 
to a defensible place; the period of possession he considers irrelevant 
(Grotius assumed a custom requiring a period of at least hventy- 
four hours). On this basis, Bynkershoek treats the intricate problems 
which arise when the captured goods are recaptured from the first cap¬ 
tor. Regarding blockades, he interprets the various decrees of the 
Dutch government in the light of the theory that a blockade must be 
effective. On the other hand, he takes a strong stand against neutral 
blockade runners. In his opinion, ship and cargo are a good prize 
after an attempt at breaking the blockade, and even at a far distance 
from the invested place, unless the ship reaches its (neutral) port 
of destination without having been chased. Possiblv, therefore, the 
ship may be captured after coming out of port. These and similar 
questions are casuistically investigated by Bynkershoek, with great 
discernment and without regard to special Dutch interests; as a matter 
of fact, it is particularly on this score that he criticizes decrees of his 
government. No wonder that the pertinent chapters of his book— 
much more than later monographs by other writers —were gener¬ 
ally considered a treasure of information in prize cases. 

Bynkershock’s views regarding the freedom of the seas are set forth 
in his early essay on the Dommion of the Seas. Bynkershoek does not 
adopt the Grotian thesis of the freedom of the seas as a matter of 
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theory, but reaches the same result by an inquiry into the facts. In 
his opinion the control of the sovereign of the coast extends only as 
far as cannon will cany. This tenet became an almost generally ac¬ 
cepted principle of international law. Because of the progress of 
military technique it makes the extent of littoral sovereignty a fluctu¬ 
ating quantity, but during the late eighteenth and the nineteenth 
century the range of three miles (a league) became the generally 
accepted standard, following a suggestion made by Galiani on the 
basis of the military technique of his time. 

Another remarkable section of Bynkershoek’s work deals with 
treaties. In 1669 the Estates of Holland publicly condemned a book 
by a Dutch author who had advanced the view that a treaty must be 
kept only as long as it is advantageous to do so—a view obviously 
perilous to a commercial and relatively weak nation. Bynkershoek, 
joining in the disapproval of that writer, rejects the doctrine of a 
tacit clausula rebus sic stanibus; but he opens a new loophole by re¬ 
leasing the sovereign from a promise no longer within his power to 
keep, and makes this tenet still more problematical by the proposal 
that a third prince, “who is to be a man of principle”—so to speak, 
a prince from wonderland—should decide on the question of that 


power. 

Elsewhere Bynkershoek’s analysis of treaties shows his judicial 
straightforwardness. Under certain clauses of the Treaty of Miinster, 
the Netherlands had the power, which they actually exercised, to 
exclude foreign Jesuits from Dutch territory. Bynkershoek, however, 
pointed out that the Estates of Holland had forfeited this right by 
insisting upon and obtaining from Spain the recognition of the right 
of Dutch Jews to sojourn in Spain for the purpose of trade. As a 
Calvinist, Bynkershoek was certainly not prejudiced in favor of the Jes¬ 
uits, and he gave the Jews full credit for their contribution to Dutch 
commerce; but he would not allow political considerations to in¬ 
fluence his judgment in the interpretation of a treaty. 

In the discussion of alliances, one of Bynkershoek’s important 
tenets is questionable or obscure. Wliilc he eliminated the just-war 
doctrine from the law of war and of neutrality, he would apparently 
allow an ally who had promised armed help against aggressors the 
bad excuse that the actual aggression was "just”; but elsewhere he 
seems merely to envisage the arguable defense that the attacked 
sovereign had himself unjustiflably provoked the aggression.”* 
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The success of Bynkershoek's writings has been great and lasting; 
even today they impress the reader as surprisingly lively and modern. 
Time and again his tenets have received careful attention in the 
literature of international law and have been amply referred to in 
pleadings and judgments. Particularly in American and English 
courts, Bynkershoek won high respect. In a judgment of 1796 the 
Supreme Court of the United States called him “a very great author- 
it)'.” It was probably the plain and realistic character of Bynkers- 
hoek’s reasoning that attracted the common-law jurists. This attrac¬ 
tion operated in a somewhat unusual way when, in 1759, a certain 
Richard Lee published a literary translation of the first book of the 
Questions of Public Law as his own, under the title, A Treatise on 
Captures and War, omitting Bynkershoek’s important “Introduction 
to the Reader,” which would have revealed the real author. A second 
edition, disclosing Bynkershoeks authorship, was published in 1803 
because, as we learn from the Preface, the copies of the first edition 
were “being sold at an extravagant price.” Thus, Mr. Lee, after all, 
has the merit of having procured, against his will, evidence of the 
excellence of Bynkershoek’s achievements. In 1810 another English 
translation of the first book of the Questions of Public Law was pub¬ 
lished. Barbcyrac translated the monograph on the Jurisdiction over 
Ambassadors into French in 1723, only two years after the appearance 
of the original. 

Prior to Bynkershoek, the more theoretical aspects of positivism had 
been investigated by the German, Samuel Rachel (1628-1691).”* 
Rachel, like Pufendorf, was the son of a Lutheran minister. After 
a disastrous and poverh-stricken youth Rachel improved his situation 
and later became professor of the Law of Nature and of Nations at 
the Universit)' of Kiel; in the last period of his life he was a diplomat 
in tlie scr\’icc of the Duke of Schleswig-Holstein-Gottorp. He pub¬ 
lished a number of legal and philosophical studies. As in Zouche’s 
case, a work on international law saved his name from oblivion: the 
Dissertations on the Law of Nature and of Nations (1676).*” This 
not very voluminous tract purports to be a refutation of Pufendorf’s 
“naturalist” tenets. Following Zouche, Rachel asserts that the law of 
nations {jus gentium), which to him is a law among states, consists 
of customs and treaties. He rightly counters Pufendorfs view of the 
purely factual character of treaties by pointing to the Peace of West- 
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phalia which had become the cornerstone of international law in a 
great part of the European Continent. Not inappropriately he calls 
Pufendorf, because of the latter’s belittlement of international con¬ 
ventions, “the slave of his hypothesis”; namely, of the engulfment 
of eveiy'thing in the law of nature. Customs are conceived by Rachel, 
who on this score follows Pufendorf, as “tacit” conventions; but he 
does so apparently in order to prove their binding force, which he 
considers as axiomatic in the case of conventions. 

In a more philosophic vein he expatiates upon the necessity and 
the actual existence of the law of nations, making the interesting 
point that diplomatic complaints of injury done are actually ad¬ 
vanced in terms of the law of nations, rather than in terms of the law 
of nature. A less fortunate proof of Rachel for the existence of the 
law of nations was his reference to the international circulation of 
certain coins. It is true that, from antiquity, many coins had cir¬ 
culated freely outside the country of origin; but this was merely a 
usage emerging from the scarcity of coins and from the superior 
qualities of certain foreign coins. Tliough, under statutes or com¬ 
mercial usage, foreign coins had frequently to be accepted by creditors 
in payment of debts, this legal situation had nothing to do with in¬ 
ternational law. 

Rachel includc*s in the law of nations what is today called inter¬ 
national courtesy, such as customary ceremonials in the reception of 
ambassadors or formal expressions of sympathy at the death of a 
foreign sovereign; but at least he is the first to explain that these 
canons “have not the same authority and inevitableness” as other 
precepts of the law of nations. 

Aside from the law of nations Rachel recognizes a law of nature. 
To this son of a Protestant minister the law of nature is even more 
intensely and more directly than to the scholastics a matter of God’s 
will. Rachel accentuates the basic disparity between the law of na¬ 
ture and the law of nations by treating them in separate disserta¬ 
tions. kor instance, he assigns to his law of nature the question not 
only of just causes of war but also, at least in part, of the methods to 
be used in warfare; however, he considers that the issues of authority 
to wage a war (auctoritas principis) and of formal declarations of 
war, belong to the law of nations. At the bottom of this differentia¬ 
tion one perceives a sound, or at least intelligible, idea; in the absence 
of specific customs and treaties the questions of just cause and of 
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moderation in warfare are addressed to conscience only. To this ex¬ 
tent Rachel suggests the elimination of the just-war doctrine from 
international law. However, he is inconsistent. Dominated by his 
idea of the religious sanctity of natural law, he espouses the medieval 
doctrine according to which enactments or judgments violative of the 
law of nature are void, an attitude puzzling in a stanch Lutheran, 
if one considers that superiority of the state in foro extemo is fully 
recognized by Lutheranism. At any rate, Rachel’s tenets imply a 
legal, and even a superior legal, character of his law of nature. It is 
true that he did not explicitly carry over the notion of the superiority 
of natural law to his law of nations. On the contrary, he admitted, 
following Grotius, that public and declared wars confer upon each 
party the right to inflict any injury whatsoever upon the other party. 
In this crucial respect, then, the justness or unjustness of the cause 
is irrelevant, so that natural law would not take precedence over the 
law of nations. Hence, Rachel’s theory remains obscure. 

Rachel’s influence upon later developments has been insignificant. 
Only here and there has he been cited, chiefly by German authors. 
His merit in refuting Pufendorfs naturalist radicalism is limited; 
that doctrine was stillborn. But Rachel does have the merit of having 
presented a more comprehensive theory of the positivist approach 
to international law than any \^Titer before him, and of having ad¬ 
vanced in this connection some interesting notions. Hence, there 
was some justification for including his dissertations in the Classics of 
International Law. 

However, it seems impossible, by any stretch of the imagination, 
to consider as a “classic” Johann Wolfgang Textor’s Synopsis of the 
Law of Nations (1680),^*® to which the same honor was extended. 
The title is promising, but in realit)' the author, who was then a 
professor at Heidelberg, offers a medley of private, German constitu¬ 
tional, and international law.*^® The latter phases exhibit neither new 
theories nor anything else worth mention. Textor has sometimes been 
described, together with Rachel, as a “positivist”; but even this is 
open to doubt. Also the exclusive international significance of the 
term jus gentium, ascendant since Hobbes’s dav, is lost with Textor. 
Nor has his book won authority within or without Germany. Textor 
had, however, tlie distinction of being the great-great-grandfather of 
Johann Wolfgang Goethe. 
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THE LATER POSITIVISTS 

Positivism became more pronounced in the last quarter of the 
eighteenth century. Its center shifted then to Germany, where Johann 
Jakob Moser and Georg Friedrich von Martens were its main repre¬ 
sentatives. 

Johann Jakob Moser (1701-1785),^*® was bom in Stuttgart in a fam¬ 
ily many of whose members had served the government or the Prot¬ 
estant Church of Wiirttemberg. His life was full and varied. 
For almost twenty years he was Councilor of the Wiirttemberg Es¬ 
tates, and at other times he held official positions with various Ger¬ 
man potentates. At times he was a professor in German universities. 
Through long periods he made his living as a free-lance writer of legal 
opinions. He also founded a school of statecraft and diplomacy, 
probably the first of its kind; it was discontinued after a few years, 
owing to his appointment by the Wurttemberg Estates. Despite his 
manifold activities, which we arc told he performed with the greatest 

devotion, he was one of the most prolific writers in German history_ 

it is said he published more than five hundred volumes, all in Ger¬ 
man. His first study appeared when he was eighteen years old (a year 
later he became a professor at the University of Tubingen), and he 
pursued his literary work into the ninth decade of his life. To a cer¬ 
tain extent, the mass of his publications may be explained by the fact 
that apparently by far the greatest part consisted of reproductions of 
documents, while many others were brief pamphlets. 

Like so many important figures in the early history of the law of 
nations, Moser was possessed of a deep religiosity. He was a faithful 
member of an evangelical-mystic Lutheran sect, the Pietists. His 
natural simplicity and probity drew strength from his imperturbable 
trust in God. While moderate if not humble in his views and modest 
in his bearing, he exhibited on various occasions an admirable firm¬ 
ness in matters of principle or human dignity. As the Councilor of the 
Wurttemberg Estates, who were then engaged in a bitter fight against 
the arbitrary rule of their despot Duke, he so steadfastly vindicated 
their rights that the aroused Duke ordered him to be imprisoned in 
the Fortress Hohentwiel, where he was held for more than five years. 
Though in his sixties, Moser was subjected to dire deprivation and 
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refined cruelty. Being denied the use of ink and pen, he had to em¬ 
ploy the points of snuffers for scratching words into some books and 
the paper of letters received. During all this time he preserved an 
astounding and unwavering endurance and fortitude, composing nu¬ 
merous pious poems, working on his autobiography, and even writing 
a humorous narrative. But the Duke was adamant. It was only through 
the strong efforts of Frederick the Great that Moser finally regained 
his freedom. After his liberation, which was heartily cheered by his 
countiy’men, he did not indulge in hatred or bitterness, but set his 
mind upon helping the Estates to settle their disputes with the Duke. 
At the age of seventy Moser withdrew from public affairs. 

Moser’s writings were preponderantly devoted to the public law 
of the Empire and its numerous principalities. At the age of thirty, 
he conceived the idea of working on international law (Volkerrecht). 
Apart from some preliminary studies,'** however, he succeeded only 
in his late seventies in completing his main work on that subject, the 
quaint German title of which may be translated approximately as 
Essay on the Most Recent European Law of Nations Regarding 
Peace and War, Based Principally on Those Public Acts of the 
European Powers and on Other Events Which Have Happened 
Since the Death of Emperor Charles VI in 17.^0.*** It consisted of 
twelve octavo volumes which appeared from 1777 to 1780. Two sup¬ 
plementary scries of Contributions to the Most Recent European 
Law of Nations in Times of Peace, and in Times of War,*” alto¬ 
gether eight volumes, appeared from 1778 to 1781. The German 
public law regarding international relations was treated in his German 
External Public Law {Deutsches ausw'drtiges Staatsrecht, 1772). 

In the Introduction to the Essay, Moser declares programmatically 
that he is exclusively concerned with the actual {wirkliche) Euro¬ 
pean law of nations; that is, he says, with the ways in which European 
rulers and states customarilv “behave” in their negotiations. \Vhat 
he offers is no “political fiction” {Staatsroman) but, as it were, an 
“ordered political itinerary- through the whole of Europe, by a traveler 
contented with obser\'ing and annotating things with no intent of 
glossing.” Moser does not precisely deny the existence of a law of 
nature, but he considers it as unavailing because among the greatest 
scholars even the fundamentals are controversial, because it can be 
twisted too easily, and because it is silent with regard to many special 
situations. He admits that diplomats in official documents sometimes 
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invoke a law of nature, but then, he says, the opposing party would 
“repay by the same coin” so that eventually there would remain what 
was before—babble. 

On the other hand, Moser does not doubt that there is a law of 
nations as such. As evidence he lists a great many utterances taken 
from diplomatic documents and citing the law of nations. This law 
consists, according to him, of treaties and of custom. Tlie science of 
the law of nations can be demonstrated only from these sources, 
hence from experience. 

However, the reader, turning, after this promising Introduction, to 
the text of the Essay, is likely to be disappointed. Applying a hap¬ 
hazard organization worked out in inquiries into another subject, the 
public law of Germany, Moser divides his work into twenty widely 
interlapping “books.” The treatment is utterly uneven; while some 
“books” cover only a few pages, the one on embassies extends through 
two volumes of about twelve hundred pages altogether. For the most 
part, the twelve volumes consist of texts of treaties, declarations, 
diplomatic letters, official and private reports, not only on legal sub¬ 
jects but on coronations, royal marriages, official receptions, pageants, 
and so forth, frequently with very remote bearing upon international 
law. The individual “sections,” which arc the last subdivisions of the 
“books” and their “chapters,” begin with a concise statement of law, 
usage, habit, or history in bold t)'pe, followed by brief factual data or 
by source material (treaties, reports, and so on), or by both. In so 
far as the bold-type statements are legal in nature, they often pertain 
to domestic public law, for example, to questions of succession to the 
throne. To give a few instances of statements on international law, his 
bold-type headlines touching neutral trade at sea (Book 20, chap. 2) 
read as follows: 

Sec. 40. There arise not infrequently marry and grave controversies on 
the commerce of neutral ships with the countries of the belligerents. [There 
follow eighty-6ve pages reciting diplomatic notes on such controversies.] 

Sec. 41. In such controversies often much remains obscure on either side. 
[There follow eight pages of reference to smuggling and the text of a 
French complaint to the English government on the condemnation of a 
French ship by an English prize court.) 

Sec. 42. Dependent upon the kind [Beschaffenheit] of the states con¬ 
cerned and upon the time and circumstances, the outcome of such contro¬ 
versies varies very much. [There follows a half-page comment, with no 



lyS Peace of Westphalia to Napoleonic Wars 

mention here or elsewhere of prize courts, despite the French note referred 
to in Sec. 41. No other information on the issues involved is offered.] 

While this manner of treatment, at least on principle, is in accord 
with Moser’s purely factual or ^'observational” approach, he does 
state, from time to time, distinct rules of international law. Thus 
we find in the discussion of embassies (Book 4) these statements: 

Chap. 15, sec. 7. No action lies against an Ambassador in the courts of 
the country in which he resides. 

Chap. 19, sec. 5. Persons belonging to the Ambassador's retinue are as 
inviolable as the Ambassador himself. 

Chap. 19, see. 8. On the other hand, an Ambassador is answerable for his 
retinue and liable to damages for their misdeeds. 

Substantiating the first rule, controversial in Moser's time, Moser 
produces only a newspaper report on an English case; the second and 
third rules are not documented at all; actually at least the third lacks 
foundation. 

The instances are typical of Moser’s method. His statements of 
law, though proffered as “positive” law, are largely devoid of adequate 
proof. 

As a matter of fact, his enterprise was bound to fail. While his pro¬ 
vincial environment limited his outlook, and his literary sources were 
obviously scanty, by far the largest part of his material is excerpted 
from a kind of political magazine, the Mercure historique et politique. 
More important, he was entangled in a fundamental error: the law 
cannot be perceived as a traveler perceives the shifting scenery. Ob* 
scr\'ation can be no more than tlie first step in building up a legal 
discipline. 

Though Moser was far from pursuing philosophical interests, it is 
very probable that English empiricism, through its general influence 
upon the intellectual climate of the period, influenced his approach. 
Still, this cannot fully explain his peculiar point of view’, w'hich is a 
complete surrender of judgment. One has to take into account a 
German conception, which was later termed beschrdnkter Vnter- 
thanenverstand (the limited comprehension of the common man)— 
a conception deepened by Lutheran-Pietist ideas, which in worldly 
matters stand for indulgence of, and subordination to, the govern¬ 
ment. Moser emphatically disclaims being a '‘raisonneur,” who would 
gauge the actions of sovereigns by his shortsighted or farsighted con- 



The Later Positivists 


179 

ceptions in state affairs. Again and again he stresses the utter insig¬ 
nificance of his or any other private individual’s opinion in such mat¬ 
ters: God will judge the actions of sovereigns on Doomsday. 

To the political and religious features there must be added a con¬ 
genital quality of mind which made Moser a bom collector and regis¬ 
trar. He was perhaps one of the first scholars to use an elaborate system 
of index sheets. But he was conspicuously lacking in the powers of 
theoretical analysis and scientific systematization. Nor is there much 
evidence that the tremendous factual material compiled by Moser 
was actually used by later writers. What has remained is his basic 
doctrine, which sprang from his innermost qualities and convictions. 
For the first time in the history of the law of nations Moser posited 
the fundamental methodological problem: speculation, or reliance on 
actual state practice. His answer, though unsatisfactory, was a most 
salutary and most effective challenge, as was his idea that the law of 
nations ought to be considered as a European, rather than a universal, 
phenomenon. He also perceived the difference between the law of 
nations and domestic “public external law,” though he did not always 
observe it. 

In German literature Moser occupies a distinguished position, prin¬ 
cipally as a venerable figure in public life and as a writer on German 
public law; but his name has become known also outside Germany. 
A noted English writer even calls him “the real father of modern in¬ 
ternational law.” Wliilc this is beside the mark, Moser had a note¬ 
worthy share in the evolution of tlic positivist school of international 
law. 

A greater achievement in a similar line of thought was that of 
another German, Georg Friedrich von Martens (1756-1821).*2# As 
a writer, von Martens belongs to the pre-NapoIeonic period, during 
which his literary opus was virtually completed. With him the “heroic” 
era of the science of international law seems to have come to a close, 
being followed by the era of professionalism. 

Born in the Free City of Hamburg to wealthy patrician parents, he 
obtained the degree of Doctor Juris in 1780 from the University of 
Gottingen. Thereafter for almost two years he made informatory 
journeys to Wetzlar, seat of the Rcichskammergericht, to Vienna, 
and to Berlin. In 1782 he became, it appears, a Privatdocent (instruc¬ 
tor) in the Gottingen law faculty. Of excellent qualifications and 
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with valuable social contacts, he soon developed remarkable skill in 
securing jx)sitions, titles, and high salaries. He became an associate 
professor before his first teaching year was over, and thereafter rose 
rapidly in the elaborate academic hierarchy, to be for some years Dean 
of the Law Faculty and later head of the University. Still, it seems, 
a citizen of the Free City of Hamburg, he obtained in 1783 a title of 
nobility from the Emperor whom he had never served—an eleva¬ 
tion recognized in 1789 by the Hanover government, which also, at 
his urgent request, conferred upon him the title “Hofrat.” Thereupon 
he married a wealthy widow of the same rank and title. In 1798 he 
aroused widespread opposition by publishing a zealous and offensive 
pamphlet upholding his government against one von Berlepsch, a 
former government official who had been dismissed because of pro- 
French and anti-English activities, but who was then supported by 
German public opinion and was, as a matter of law, finally vindicated 
by the court. It is not too bold to assume that the pamphlet increased 
the government’s benevolent attitude toward von Martens. However, 
after the French invasion he quickly shifted to the Napoleonic king¬ 
dom of Westphalia, in whose administration he soon obtained a high 
position. At the end of that short-lived creation of Napoleon’s, he re¬ 
entered the serv'ice of the kingdom (former electorate) of Hanover, 
becoming in 1815 its envoy to the German Bundestag, that permanent 
committee of the German states which had as its preeminent task 
the suppression of the liberal and national movement in Germany. In 
this connection von Martens made himself conspicuous, especially 
on tlic occasion of the demands of the Elector of Hesse to have the 
sale of domains by the defunct Westphalian government invalidated 
—demands unaccompanied by willingness to compensate persons who, 
on the order of the Westphalian government, had added to the public 
property through services or otherwise. It was then that von Martens 
made his historical utterance that bv the establishment of strictly 
Icgitimistic principles German subjects ought to be discouraged from 
assisting an invading enemy. Not a good argument from the mouth 
of a man who had aided the king of Westphalia. 

Von Martens’s first important publication was a brief provocative 
study in German under the suggestive title Essay on the Existence of a 
Positive European Lxnv of Nations and on the Advantage of This 
Science (1787).’-® \Vlule the restriction to the positive European law 
of nations points to Moser, it is significant for the dominance of the 
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natural-law doctrine that von Martens found it still necessary to ex¬ 
plain the existence of a positive law as well as the usefulness of dis¬ 
cussing it. In 1789 his main work appeared, the Precis du droit des 
gens modeme de VEurope fonde sur les trades et Vusage}^'^ TTie posi¬ 
tivist approach, proclaimed anew in the title, led him further to the 
preparation of his famous Recueil, begun in 1791,^-® and of the Cours 
diplomatique; ou. Tableau des relations exterieurs des puissances de 
VEurope (1801), containing a repertory by states of treaties and 
statutes relating to foreign affairs, as well as statistical data. He also 
published in German Accounts of Memorable Controversies of the 
More Recent European Law of Nations (1800-1802).^=® This was 
the Srst “casebook” in the field. In contrast to the modern Anglo- 
American casebook, the number of judgments reported was very small 
because of the prevailing scarcity of published court decisions, es¬ 
pecially in the continental countries. In 1795 a careful monograph by 
von Martens on the law of captures appeared.**® He wrote also Out¬ 
lines of Commercial Lew (1795),*’* the first textbook on this subject. 
It dealt mainly with bills of exchange and private maritime law, which 
are the principal objects of cosmopolitan legal development; their 
association with international law in von Martens’s ^^Titings suggests 
the Roman idea of jus gentium. Apart from a bald outline of Euro¬ 
pean foreign relations, published in 1807, he practically ended his lit¬ 
erary work in his early forties, an unusual phenomenon. His ambition, 
always somewhat extraneous to scholarship, definitely turned to dif¬ 
ferent goals. 

Von Martens’s academic pursuits unfolded in a similar way. He 
first gave himself to his teaching duties with great devotion. Rcassum- 
ing Moser’s pedagogical ideas, he organized for his students practical 
courses in diplomacy which were conducted on a high level and won 
wide repute. However, the higher von Martens rose in the academic 
hierarchy, the more absorbed he became in administrative and semi- 
diplomatic functions. His resignation as a professor came in 1808 as a 
natural development. 

In his scientific work, von Martens has been rightly classified as a 
positivist. He took a rather extreme stand by postulating that in order 
to ascertain the positive law of nations, one has to examine in each 
particular case merely the special relations prevailing between the 
two states concerned. He did considerable work along these lines, es¬ 
pecially in his monograph on capture. However, he admits what one 
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might call the contagious effect of treaties and usages of the Great 
Powers, an effect evidenced by the similarity of so many treaty pro¬ 
visions and usages generally employed in European state practice. On 
this basis, according to von Martens, there can be formed by way of 
“abstraction” a theory of a general positive European law of nations 
which has taken shape since the close of the Middle Ages and more 
definitely since the Peace of Westphalia. This European law of na¬ 
tions extends to American, but not to Turkish, territory. A universal 
positive law of nations, he asserts, has no reality at all; only a natural 
law would be universal. 

All this is in line with the teachings of Moser, whose influence is 
also reflected in von Martens’s lengthy discussions on ceremonials. 
Being aware, however, that the rules of ceremonials differ in char¬ 
acter from the bulk of the law of nations, he terms them “usages.” 
The latter, he assumes, comprise only “imperfect”—that is, in his 
terminology, moral—obligations. 

The positivist trend in von Martens’s teachings is further indicated 
by his emphasis on “external public law”—a term introduced, as we 
have seen, by Moser. According to von Martens, the external public 
law of each state is composed of natural and positive law, and it con¬ 
stitutes the most important part of the law of nations. He thereby 
obliterates, much more than Moser, the fundamental difference be¬ 
tween the domestic law relating to foreign affairs and the law of na¬ 
tions prevailing among the states {inter gentes). 

As appears from what has been said, von Martens recognized a law 
of nature but relegated it, much as Rachel did, to the field of morality. 
At variance with Rachel, however, he did not attribute a religious 
quality to it. .-.pparently he relied on Kant who had just clarified the 
difference between law and moralih'. Nevertheless, he not infre- 
quently, and especially in the discussion of neutrality, referred to the 
law of nature as a point of legal argument. For instance, he thought 
this law sufficient basis for such dubious assertions as that noncontra¬ 
band enemy goods on neutral ships are not subject to capture, much 
less the ships themselves (“free ship, free goods”) and that the same 
is true of neutral noncontraband goods on enemy ships (“enemy ship, 
free goods”). 

Von Martens also points to the necessit>' of sufficient legal reasons 
for waging a war; but he admits that each nation has to follow its own 
judgment regarding tire justness of its cause, and that wars “between 
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nations” must be considered as just on both sides with respect to tlie 
treatment of enemies, military arrangements, and peace. Nor does he 
attribute any other legal effect—in the law of neutrality or elsewhere— 
to the criterion of the justness of war. His remarks are a rather per¬ 
functory and thoughtless reiteration of traditional doctrine. One may 
consider as a new feature von Martens’s tenet that a state may inter¬ 
vene in domestic crises of a foreign nation if “called in to aid by the 
party which has justice on its side,” and even without such call on 
the ground of a special right or simply on the ground of self-preserva¬ 
tion. Apparently, the Austro-Prussian intervention in the French 
Revolution was in his mind when he set forth this interventionist 
thesis, which is obviously more political than legal. 

A conspicuous feature of von Martens’s system is his conception of 
“absolute” or “primitive” or “natural” rights of states. Tliese are rights 
derived from the law of nature and are distinguished from “acquired” 
rights—an elaboration of Wolff’s theory. Among the rights of the 
first group are those of territorial sovereignty (he still speaks of 
propriety), of independence, of equal treatment, and, strangely, of 
aggrandizement.**® This is what was later called the doctrine of “funda¬ 
mental” rights of states. While writers at all times have disagreed on 
the types and number of “fundamental” rights of states, the doctrine 
itself became dominant in the nineteenth century and is still sup¬ 
ported in many influential quarters, especially in the Western Hemi¬ 
sphere.*” Undoubtedly it has stimulated scientific discussion and pro¬ 
moted the systematization of international law. 

Von Martens’s doctrine differs from Wolff's in starting from 
“rights” rather than “obligations.” Wliile the emphasis upon the ob¬ 
ligation had already been weakened by Vattel, the emphasis upon 
tlie right, indicating a more aggressive spirit, appears first in Gr^goire’s 
Declaration. The Declaration, it is true, was one du droit des gens 
rather than des droits des nations, but fundamental rights were im¬ 
plied and in part expressly set out in it. The influence of Gregoire’s 
Declaration on von Martens’s thought is therefore unmistakable. This 
is perhaps the reason why he inveighed, in one of his most brilliant 
and spirited discourses,*** against the vulnerable and unsuccessful pro¬ 
nouncement of the French revolutionary leader, from whom he very 
definitely wanted to dissociate himself. 

Von Martens’s main merit lies in the literary aspects of his work. 
His presentation of the rules of international law is distinguished by 
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succinctness, precision, and elegance of language; characteristically, he 
preferred French to German. His documentation is far superior to 
Moser’s. True, specialized inquiry into the factual aspects of inter¬ 
national law had not advanced enough in his day to offer the desir¬ 
able amount of evidence; but his references to modem writers are 
carefully selected and rather evenly allocated among the several hun¬ 
dred sections of the book. Examples from biblical or ancient history 
are absent, as are virtually citations from the Corpus juris. Nor are 
there references to judicial decisions—a divergence from Anglo-Saxon 
method which became more noticeable in the nineteenth century. 
On the whole, arbitrariness and uncertainty of statement are less 
apparent in his book than in natural-law tractates. 

Another noteworthy feature of von Martens’s Precis is the system. 
Like Moser, he begins with a discussion of the politico-legal structure 
of Europe; but from that point on he follows a new path, analyzing 
one after another the various modes of acquiring an international 
right (namely, through treaties and otlierwise); the various interna¬ 
tional rights (of nations as well as of sovereigns) as such; the negotia¬ 
tions and embassies; the defense and prosecution of international 
rights (through war or reprisals); and, brieBy, the extinction of inter¬ 
national rights. This system has rightly been subjected to criticism, 
but \’on Martens at least has the merit of having thrown overboard 
the organizational principles taken by earlier writers from Roman law 
or from scholastic doctrine, and of having tried for the first time to ar¬ 
range the topics of international law in conformity witli its intrinsic 
structure. 

All in all, the Precis, despite its lack of original ideas and of clarity 
in fundamentals, was the best s\'stematic e.xposition of international 
law of von Martens s time and for long afterwards; and it is certainly 
a classic of international law. He himself prepared three French 
editions (17S9,1801, 1821) and the German edition of 1796. There 
are three posthumous French editions, of 1835, 1858. and 1864. An 
English translation of the first edition, by Cobbett, was published in 
1802 at the request of the American government; the Preface stated 
that the President, the Vice President, and every member of Congress 
were subscribers, and that there were few libraries in the United States 
in which the work could not be found (?). Four other English transla¬ 
tions appeared betv^'cen 1802 and 1829. 

In the first half of the nineteenth century and beyond, the Precis 
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led in the science and teaching of international law, and it established 
the prevailing pattern of systematic treatment of international law. 
Among statesmen and diplomats, it is true, Vattel’s Droit des gens 
as an “oracle” seems to have far overshadowed the Precis, which— 
essentially a textbook, with many disjointed sections—does not make 
easy reading. Still, as a scholarly achievement, the Precis is definitely 
superior to the earlier treatise. 

In order to evaluate von Martens’s entire influence upon later gen¬ 
erations, his other works on international law, and especially his 
Recueil, must likewise be taken into account. They suggest, even 
more than the Prdcis, methodical inquiry into the history and other 
facts of international life as a basis for the science of international 
law. By imparting scientific form and potency to Moser’s unhewed 
and unwieldy ideas, he achieved progress which could never be lost. 

We shall not delve into the general literature opposing the natural- 
law doctrine of the period. Suffice it to cite Bentham's famous pro¬ 
nouncement: “A great multitude of people are continually talking of 
the law of nature: and then they go on giving you their sentiments of 
what is right and what is wrong: and these sentiments, you arc to 
understand, are so many chapters and sections of the law of nature.” 
This was not said with an eye to international law, but the history of 
the latter certainly furnishes ample documentation for Bentham’s 
thesis. 



CHAPTER VI 


From the Congress of Vienna to 

World War I 


MAIN POLITICAL AGREEMENTS AND DECLARATIONS 


Tlie Napoleonic Wars were brought to an end by the Congress of 
Vienna,^ whose “Final Act”—the peace document—was dated June 
9,1815. Signed by the representatives of Austria, France, Great Britain, 
Portugal, Prussia, Russia, and Sweden—the alphabetical order being 
a salutary innovation in diplomacy—the treaty fixed the grand lines 
of the political map of Europe for half a century, that is, until the 
unification of Germany and Italy, and in a measure even for another 
half-century. The new German Confederation which it established 
in lieu of the defunct Holy Roman Empire was constructed as a 
permanent league among sovereigns, hence as an institution of inter¬ 
national law. Moreover, the Final Act concerned itself in several im- 
]X)rtant respects with general problems of international law. Thus, 
with regard to rivers separating or traversing several states (interna¬ 
tional rivers), the principle of free navigation not only for the riparian 
hut for all states was proclaimed, though in an ambiguously qualified 
way and simply as a standard for future agreements. These agreements 
were consummated many years later, the most important being the 
Rhine Navigation Act of 1851, which, however, provided liberty of 
navigation solely for the riparian countries and their nationals; not 

until 1S6S was more liberal regulation achieved through a revision of 
the Act.' 

Another important problem dealt with by the Final Act of the Con¬ 
gress of X'icnna w as the suppression of the still flourishing international 
slave trade. This step had long been demanded by English public 
opinion on religious and humanitarian grounds. Tlie English govern¬ 
ment tried at Vienna to obtain international prohibition of the slave 
trade, but was unable to win more than a condemnation in very gen¬ 
eral terms. Nevertheless, Great Britain pursued her humanitarian 

186 
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efforts with firmness, perseverance, and success, concluding a great 
number of treaties which finally culminated in the comprehensive and 
effective General Act of the Anti-Slavery Conference of Brussels, 
1890.* The various treaties exhibited interesting features, such as the 
right of warships to visit and search suspect ships of any nationality; 

some of the earlier treaties also provided—unsuccessfully, it seems_ 

for the establishment of international tribunals for the adjudication 
of seized ships and for the emancipation of their human cargo. 

The Vienna conference was more fruitful in the field of diplomacy. 
An appendix, amended by the Protocol of Aachen (1818), to the Final 
Act regulates the rank of diplomatic agents in a manner which has 
virtually persisted up to the present. The first group includes ambassa¬ 
dors and papal legates or nuncios, who alone are considered as having 
"representative” character; the envoys, resident ministers, and charge 
d'affaires form the second, third, and fourth groups. Furthermore, un¬ 
der the Protocol of Aachen, self-assumed titles of sovereigns or 

states require, in international relations, recognition by the other 
states. 

In a special convention of November 20, 1815, closely connected 
with the work of the Congress, the powers recognized and made them¬ 
selves guarantors of the neutrality of Switzerland,* which had been 
heavily infringed upon during the Napoleonic Wars. 

Among the great number of states participating in the Congress, 
Austria, England, Prussia, and Russia—the “tetrarchy”—were domi¬ 
nant. They were the Great Powers: a political rather than a legal term, 
which was extended to France in 1818 when she was admitted to the 
dominant group, thus turning it from a "tetrarchy” into a “pentarchy” 
(a development which in more than one respect brings to mind 
analogous events of 1945). Earlier, in the Treaty of Chaiimont (March 
1, 1814), Austria, England, Prussia, and Russia, in forming an alliance 
against Napoleon, had undertaken to use their means dans un parfait 
concert. As a result, the term "European Concert" was, in common 
parlance, now transferred to the tetrarchy or pentarchy itself; and. in¬ 
asmuch as the Great Powers pretended to act in the common Euro¬ 
pean interest, the term came also to refer to the general cooperation, 
based on international law, of the European nations.* 

The Jetrarchy, and later the pentarchy, acted mainly through "con¬ 
gresses" at which the political destiny of Europe was decided. The 
Congress of Aachen was one of them; the last was the Congress of 



i88 


Congress of Vienna to World War I 

Verona in 1822. From the beginning there were rifts among the 
Great Powers. Napoleon having been destroyed and new boundaries 
fixed, the absolutist powers—Austria, Prussia, and Russia—under the 
guidance of Prince Mettemich, were primarily interested in maintain¬ 
ing the absolutist regimes and in suppressing revolutionary movements 
everywhere by intervention. On the initiative of Czar Alexander I, 
they united in the Holy Alliance of September 26, 1815, which took 
its name from its exalted religious language. The three rulers, who 
signed it personally, announced their "‘unshakable determination” to 
take as the rule of their conduct nothing but the prescriptions of the 
Christian religion, to give one another everywhere and on every oc¬ 
casion assistance and succor “in conformity with the words of the 
Holy Scriptures,” to consider themselves and their nations “as mem¬ 
bers of the same Christian nation,” and so on. Rulers devoted to the 
same ideals were invited to join. There was no reference to the law 
of nations. Whether or not the document had the legal force of a 
treaty is not clear. Tire true meaning of its resounding phrases is 
understood when they are read in the light of the divine-right theory 
of monarchy; the interventionist idea then emerges in full clarity. 
As a matter of fact, the main historical action carried out under the 
auspices of the Holy Alliance was the French inter\'ention in the 
Spanish revolution against the corrupt absolutist regime of Ferdinand 
VII (1823); because of England’s dissent, it marked the end of the 
congress system of the Alliance. The deathblow was dealt to the Alli¬ 
ance by the uprising of the Greeks against the sultan, a movement in 
which Prince Mettemich, consistently with the true spirit of the 
Holy Alliance, sympathized with the Mohammedan sultan rather 
than with the Christian Greeks.® 

In the Americas, the Napoleonic Wars and the ensuing actions of 
European diplomacy had repercussions which were to long outlast the 
Holy Alliance as well as the pcntarchy. The temporary detlironement 
of the Spanish Bourbon dynasty in the French-Spanish campaign of 
1808 kindled in the Spanish-Amcrican colonies revolutionary move¬ 
ments which culminated in the formation of independent republics. 
Brazils rise to independence (1822) was likewise a sequel, though a 
belated one, of the Napoleonic invasion of the Iberian Peninsula. At 
the same time the emergence of the “Latin American” states brought 
about, or at least was a prime cause of, another historically important 
event. 
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In connection with the planned interv'ention in Spain, the powers 
of the Holy Alliance had, at the Congress of Verona, envisaged inter¬ 
vention in the former Spanish colonies with a view to restore there 
the rule of the Spanish kings. To such schemes, Monroe, the Presi¬ 
dent of the United States, in his message to Congress in 1823, de¬ 
clared 6rm opposition in what has become known as the Monroe 
Doctrine.’ Setting forth for the United States a policy of noninterven¬ 
tion in European conflicts, President Monroe announced—and this 
is the core of the Monroe Doctrine—that an attempt on the part of 
the allied powers (namely, the members of the Holy Alliance) to 
extend their system to any portion of the Western Hemisphere would 
be considered as dangerous to the safety of the United States and tliat 
the latter would view any intervention by a European power for the 
purpose of oppressing the new American states or controlling in any 
other manner their destiny as "the manifestation of an unfriendly 
disposition toward the United States.” In addition, the message, citing 
Russian claims to territory south of Alaska, stated that the American 
continents could "no longer be considered as subjects for future 
colonization by any European power.” 

A few writers have asserted that the Monroe Doctrine violates the 
law of nations because it goes beyond the right of self-preservation 
of the United States. Still, assuming a nation’s right of self-preser\'a- 
tion, we can hardly describe as unlawful a farsighted use of it in the 
sense of principiis obsta within reasonable limits. At any rate, the 
right of the United States to pursue the policy contained in Presi¬ 
dent Monroe's message has never been contested by any government 
on legal grounds.® The Covenant of the League of Nations (1919), 
Article XXI, gave the Doctrine a somewhat qualified recognition by 
the provision that the Covenant did not affect the validity of interna¬ 
tional engagements in the form of "regional understandings like the 
Monroe Doctrine, for securing the maintenance of peace.” That recog¬ 
nition did not imply any submission to it by foreign governments- 
nor is such submission found in other acts of state, though Latin 
American governments sometimes invoked the Doctrine in order to 
secure political assistance from the United States. On the whole, 
there is little doubt that the Doctrine, without running counter to 
international law, has never become a part of it. Still, it has generally 
met with acquiescence. The military expedition of Napoleon III 
against Mexico, while the United States had her hands bound by the 
Civil War, has been the only major attempt to defy it; * but this very 
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action revealed its effectiveness; immediately after the termination of 
the Civil War, Napoleon had to withdraw his troops from Mexico 
as the result of pressure exerted by the American government. How¬ 
ever, the Doctrine as applied from time to time contained a germ of 
tutelage over the Latin American republics. That situation was in¬ 
creasingly resented by the latter as their consciousness of national in¬ 
dependence grew, though this evolution was perhaps largely due to 
the exclusion of European and Asiatic influences, thanks to the Mon¬ 
roe Doctrine. The United States policy of attempting to counteract 
Latin American resentment by organizing amicable cooperation on 
the basis of equality led, in 1890, to a conference of American govern¬ 
ments, which by way of resolutions (not by treaty) founded the In¬ 
ternational Union of American Republics in Washington. We shall 
return to it in the next chapter, because the Union attained note¬ 
worthy significance only after World War I.'® 

The proclamation of the Monroe Doctrine and the maintenance 
of Latin American independence constituted a major defeat of the 
Holy Alliance; but this did not mean the collapse of the pentarchy, 
from which England, despite her various dissents, had not withdrawn. 
In fact, the pentarchy achieved its last important success when it 
settled the conflict between Holland and Belgium, whose union under 
the Congress of Vienna Act had been rescinded in 1830 by a Belgian 
revolution. Under heavy pressure by, and under the guaranty of, the 
pentarchy powers, the separation treaty between Holland and Bel¬ 
gium was consummated on April 19, 1839. From the viewpoint of 
international law that guaranty is the most notable feature of the 
separation arrangement, especially in its connection with the “neu¬ 
tralization” »f Belgium, which, after the model of the neutralization 
of Switzerland, w^as agreed upon by the treaty and covered by the 
guaranty. 

WTiile the idea of the Concert of the Great Powers was cherished 
throughout the century, it broke down early in the fifties as a result 
of the Crimean War, when France and England, diplomatically as¬ 
sisted by Austria, met Russia in battle. The Treaty of Paris of March 
30, 1856, which ended the war, is second only to the treaties of West¬ 
phalia and Vienna in its importance for the history of international 
law. Under its terms Turkey, the Sublime Porte, w^as admitted d par- 
ticiper aux avantages du droit public et du concert europeen. The 
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phrase is somewhat obscure and has been subjected to diverse inter¬ 
pretations. In no case did it introduce Turkey into the Concert of the 
Great Powers, the reference being rather to the wider concert of na¬ 
tions cooperating under international law; the existence of certain prior 
treaty relations between Turkey and European powers was evidently 
not inconsistent with the new general admission. From a doctrinal 
point of view the language used seems to confirm the Moser-Martens 
notion of the European rather than the universal character of the 
law of nations (droit public in this combination meant international 

law); but the first important step to overcome this notion was now 
taken. 

At the same time, by a novel application of the then popular term 

neutrality” the Black Sea was "neutralized,” a concept theretofore 
reserved for states. That neutralization thinly veiled a painful restric¬ 
tion imposed upon vanquished Russia. The latter, as well as weak 
Turkey, had to waive the erection of military-maritime arsenals on 
the littorals of the Black Sea, which was opened to merchant ships 
but forbidden to men-of-war of all nations. In 1870, during the Franco- 
German War, Russia shook off these restrictions, and her action was 
confirmed by the Treaty of London (1871), under which, however, 
the Black Sea remained open to merchantmen while the closure of 
the Dardanelles and the Bosporus to men-of-war was generally upheld. 
In this treaty, too, all the Great Powers participated. Previously they 
had acknowledged in a protocol the “essential principle of the law 
of nations” that a state cannot rescind treaty engagements except with 
the assent of the cocontracting powers. On the part of Russia, the 
declaration amounted to a kind of amende honorable for her open 
violation of the Paris Treaty. 

The Paris Treaty was more fortunate in creating the International 
Commission of the Danube, composed of delegates of the Great 
Powers, of Turkey, and of Sardinia, which had cosigned the treaty. 
The Commission had to secure the navigability of the Danube estu¬ 
aries. Its work was successful and came to an end only with World 
War II. Besides, the navigation of the Danube was declared by 
treaty open for all states; but again it proved to be impossible to se¬ 
cure the supplementary agreements necessary to render the pro¬ 
claimed principle effective. ^ 

Another noteworthy feature of the Paris Treaty was the fact that 
the principalities of Walachia and Moldavia {later Rumania)—then 



192 Congress of Vienna to World War I 

under Turkish sovereignty—were to be newly organized, taking into 
account the wishes of the populations concerned. Though a plebiscite 
was not provided, this was the first important treaty to recognize the 
principle of self-determination as applied to the alterations of the 
political map.‘^ 

By a separate instrument, dated April 16, 1856, the famous Declara- 
tion of Maritime Law was issued by the signatory powers of the Paris 
Treaty. The declaration abolished privateering; prohibited the cap¬ 
ture of enemy goods e.xcept contraband (which was not defined) on 
neutral ships, and of neutral goods except contraband on enemy ships; 
and required blockades to be effective, that is, to be maintained by a 
force sufficient to actually prevent access to the coast held by the 
enemy. All the countries of the world were invited to join. In fact, 
most of the other important maritime countries acceded: for instance, 
Argentina, Brazil, Japan, and, in 1908, Spain. The United States did 
not, among other reasons, because it considered privateering as a 
necessary tool for countries not possessed of a strong navy—a point 
which later became illusory through the practice of making merchant¬ 
men in wartime a part of the navy. Because the United States was 
practically in accord with the other principles of the Paris Declara¬ 
tion, this has rightly been considered as representing general inter¬ 
national law, though its rules have not withstood the exigencies of 
the World Wars. 

After the Crimean War, the unification of Italy and Germany ac¬ 
counted for further changes in the family of nations. In contrast to 
the unification of Italy, which was effected by the gradual aggrandize¬ 
ment of the kingdom of Piedmont-Sardiiiia and completed by the 
annexation of the Papal States in 1870, the corresponding German 
development went through unusual phases of international law. It 
started with the German Zollverein (Customs Union) founded in 
1835 by Prussia and including Bavaria and Wurttemberg, as well as 
a number of smaller states. Most of the other German states joined 
the Zollverein in the following decades, Austria being excluded. The 
Zollverein constituted merely a convention appertaining to inter¬ 
national law. As such it was based on the equaliW of the cocontract¬ 
ing states: but inevitably negotiation with foreign powers on its com¬ 
mercial treaties slid into the hands of the hegemonial power, Prussia. 
Moreover, various federative measures of a legislative or administra- 
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tive type proved to be necessary; thus the Zollvercin was supplemented 
in 1838 by monetary agreements organizing the circulating media of 
the Zollverein countries. Prussia also concluded military conventions 
with members of the Zollvercin. In 1867, after Koniggratz, the Zoll¬ 
verein was merged into the North German Federation, thereby shift¬ 
ing from international to constitutional law. The old German con¬ 
federation dissolved. The relationship of the new federation to the 
South German states was left on a treaty basis, although with a strik¬ 
ing modification. For tariff and customs matters, a parliament was 
created which consisted of the members of the North German 
Reichstag and of special deputies elected by the people of the South 
German states on the same generally democratic principles as those 
prescribed for the Reichstag elections. With the foundation of the 
German Reich in 1871 the Reichstag became, to all intents and 
purposes, the Customs Parliament. 

Italy as well as Germany entered the group of the Great Powers, 
the former in 1867, the latter taking Prussia's place in 1871. While 
Italy proved to be the weakest among the Great Powers, Germany 
under Bismarck’s guidance became the most influential continental 
country. This shift in balance was reflected by the Congress of the 
Great Powers and Turkey held in Berlin in 1878 under Bismarck’s 
presidency, to solve the formidable and threatening Balkan problems 
that had arisen from the termination of the Russian-Turkish War of 
1877. Berlin Treaty, outcome of the Congress, contributed to 
international law by adding, through the grant of sovereignty, three 
new members to the family of nations: Rumania, Serbia, and Mon¬ 
tenegro. Moreover, it took a progressive step in the protection of 
human rights by imposing upon Turkey and the Balkan countries 
the obligation not to discriminate against religious minorities. 

The Congo Conference of 1885, which likewise centered around the 
Great Powers, was held in Berlin. From the viewpoint of inter¬ 
national law the most remarkable feature of its concluding General 
Act was the perfect liberty of commerce and navigation assured to 
all nations, signatory or not, throughout the Congo Basin; moreover, 
the agreement was declared open to accession by other powers with 
the effect of conferring upon them special rights and obligations. 
Less important was an international conference held in Madrid in 
1880 by the representatives of the Great Powers and of the sultan 
of Morocco for the purpose of restricting the "protection” customarily 
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granted in Morocco by diplomatic or consular agents to other persons 
who thereby became exempt from Moroccan jurisdiction.'^ In both 
conferences the United States participated, although it did not ratify 
the General Act of the Congo Conference. That participation was 
symptomatic of the fact that from the end of the Civil War the 
United States was counted more and more among the Great Powers 
to be consulted in non-American matters also. 

The widening, throughout the period, of the area of the law of 
nations has been variously touched upon in the preceding discussion. 
This process was particularly marked in Latin America and in the 
Far East. The Latin American countries, considerably augmenting 
the number of subjects of international law, formed part of western 
civilization from the beginning. While the basis was Spanish, strong 
French and other European influences were present in the revolu¬ 
tionary movement and population factors. Among these influences 
the idea of international law, appealing anyhow to weaker nations, 
was readily received in Latin America—an interest kindled by native 
instinct for novel ideas and for controversy and legal argument. As 
a result, the Latin American states were already, in this early pe¬ 
riod, unusually active in broadly conceived and ambitious projects, 
conferences, and agreements in international law. Unfortunately 
their endeavor was all too often marred by ostentation and fmstra- 
tion. 

The rise of the Latin American states was followed a few decades 
later by another momentous addition to the family of nations: the 
entrance of the Far East into the ambit of the law of nations.'^ There, 
however, the surrounding circumstances were entirely different. The 
policy of the great Asiatic nations had been based, as we have seen, 
on a strong determination to maintain the integrity of their indige¬ 
nous culture and religion by rigid preclusion of European and Chris¬ 
tian influences. Chinese seclusion was first encroached upon by the 
Sino-English Treaty of Nanking (1842), which opened five Chinese 
ports to foreign trade and established a status of equality between 
Chinese and British officials of the same rank. Similar treaties with 
other powers followed, gradually augmenting the number of “treaty 
ports.” The system of Sino-European treaties, as it developed during 
the century, was characterized by marked inequality to the detriment 
of China, after the model of the Near East “capitulations.” The 
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treaties, more or less forcibly imposed upon China, had as their ob¬ 
jective the attainment of privileges for foreigners on Chinese terri¬ 
tory, without reciprocal concessions to the Chinese. As a result, Chi¬ 
nese independence was heavily impaired. The nationals of the treaty 
powers in China were placed under the consular jurisdiction of tlieir 
countries; they obtained self-government in certain Chinese settle¬ 
ments; China had to grant to the foreign powers most-favored-nation 
treatment without reciprocity; her tariff autonomy was destroyed; 
Chinese converts to Christianity were placed under treaty protection, 
etc. As a semblance of reciprocal concession one may list a provision 
of the Treaty of Nanking which made the consuls responsible to 
China for the good behavior of their nationals—a feature reminiscent 
of medieval conditions in the near East." The whole device worked 
under great strain and under innumerable frictions which, owing to 
China’s weakness, led more and more to virtual seizures of Chinese 
territory by foreign powers. In this situation, the United States, 
through Secretary of State Hay, intervened in 1899 by proclaiming 
the principle of the “Open Door," that is, of equal opportunity for 
all nations in Chinese trade. The program, involving maintenance of 
Chinese territorial integrity, was unopposed by the other powers, 
diplomatically at least, though Russia's answer was ambiguous. Like 
the Monroe Doctrine, the Open Door principle constituted a settled 
standard of policy rather than a rule of law. 

Japanese seclusion was first shaken in 1853 and 1854 famous 
expedition of the American, Commodore Perry; by heavy pressure, 
he obtained a restricted treaty of peace and amity from the Shogun, 
then Japan’s actual ruler. As in the Chinese situation, further agree¬ 
ments with other powers followed—all in the Chinese pattern one- 
iidedly favoring the foreign power. However, the Emperor (Mikado), 
who still held some authority, showed himself hostile to the treaties, 
and, in accord with the general mood of the Japanese people, em¬ 
barked upon the expulsion of the forcignen. Only in 1865, after mili¬ 
tary and naval measures taken by the powers, did he assent to the 
treaties. Following the accession to the throne of Emperor Mciji and 
the breakdown of the shogunate in 1867, Japan resolutely accepted 
the new situation in order to turn it to the country's advantage. As 
a result of her general policy of modernization, Japan soon won equal 
footing with the treaty powers through the abrogation of foreign con¬ 
sular jurisdiction and of other discriminatory features of the treaties. 
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After the victorious peace of Shimonoseki with China in 1895, she 
rose to the rank of a Great Power, alone among the non-Christian 
countries. 

The unlocking of Siam to Western trade and influence started in 
1825 by a narrowly limited treaty with England, which was replaced 
by one giving England broader powers, along the lines of the Chinese 
n>odcl. Here, again, the United States and European powers obtained 
similar conventions. The dramatic incidents which marked Chinese 
and Japanese relations with the Western countries were absent from 
the Siamese scene. 

The expansion of the Western law of nations to the Far East did 
not involve a fusion of European and Asiatic ideas. The European 
conception prevailed as to substance and form. The Oriental nations 
had small success instilling their cherished notions regarding ranks 
and ceremonials into the new agreements. Nevertheless, the process 
of expansion in itself divested the law of nations more and more of 
its “European” character as formulated by Moser and von Martens. 

GROWTH OF WRITTEN LAW: THE NEW ERA 

Tlie spread of the law of nations during the period was matched 
and even surpassed by a growth in depth; to wit, by a steady increase 
and improvement in international canons. The main field of this 
process was the law of treaties, but the same process also affected the 
written municipal law of foreign relations. Political conventions did 
not share in the general growth to any great extent. Their number, 
and especially the number of peace treaties, was hardly greater than 
in the preceding period. Alliances, it seems, were even rarer, the most 
famous being the Holy Alliance and Bismarck’s precarious creation, 
the Triple Alliance of Germany, Austria, and Italy (1883). On the 
whole, more informal modes of political cooperation prevailed. In 
contrast, nonpolitical treaties multiplied immensely. Among the more 
important nineteenth centurv patterns one may mention treaties of 
commerce, consular treaties, treaties on extradition, on monetary mat¬ 
ters, on postal, telegraphic, and railway communications, on fishing 
at sea, on copyrights and patents. We shall discuss the more signifi¬ 
cant types in the following sections. 

According to a learned Austrian historian about sixteen thousand 
treaties were concluded between the Congress of Vienna Final Act 
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and 1924; and an American estimate of 1917 gives the number of 
treaties then in existence as approximately ten thousand.*^ 

As a result of this tremendous growth, treaties assumed a more 
businesslike and technical character.*'’ Invocation of the Divinity 
gradually disappeared even from peace treaties. The circumstantial 
recitals, common in the treaties of the eighteenth century, of the titles 
and possessions of the rulers and of the manifold distinctions and 
decorations of the plenipotentiaries fell into disuse. Under the impact 
of the doctrine of the equality of states the alphabetical order of the 
signatures according to the states represented became customar)' in 
multipartite treaties. Bipartite treaties were generally drawn in hvo 
copies, each signed by one of the parties and allowing the other to 
take precedence in the textual sequence of the parties (rule of “alter¬ 
nate”—a device sometimes applied to multipartite treaties, by allow¬ 
ing one copy for each state). This practice, too, was cqualitarian. 
Wliile French generally remained the diplomatic language, a strong 
countercurrent toward the vernacular, already felt in tlie eighteenth 
century, became dchnitely marked. Tlie Final Act of the Congress of 
Vienna, though couched in French, provided that this fact should 
not be considered a precedent for future cases, and in 1826 Lord Can¬ 
ning ordered the English diplomats to use English in their negotia¬ 
tions. Bipartite treaties came to be drawn customarily in the language 
of either country, one of the languages often being made conclusive 
under the agreement. 

More important than these matters of fonn was the spread of multi¬ 
partite conventions in the state practice of the period. Earlier periods 
had witnessed a few compacts among more than two parties—for in¬ 
stance, the Peace of Westphalia. Tliis type of multilaterality, char¬ 
acterized by a closed number of signatory powers, was employed more 
frequently during the nineteenth century, owing to the many con¬ 
certed actions of the Great Powers, Yet, while in the past compacts, 
bipartite or multipartite (aside from the far-reaching Peace of West¬ 
phalia), had undertaken the distribution of territories, the delimita¬ 
tion of frontiers, and the regulation of other conditions concerning 
the particular parties alone, the multipartite conventions of the nine¬ 
teenth century exhibited an increasing tendency to lay down general 

rules for the conduct of states. Evidently these treaties_one may 

recall the provisions of the Congress of Vienna on international rivers 
and on diplomatic agents, or of the Paris Declaration of Maritime 
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Law—formed a particularly important group of multipartite agree¬ 
ments, for which the term “lawmaking treaties” has been accepted. 
In order to enlarge the area affected by this “lawmaking,” treaties 
ordinarily extended their range of action by providing for the acces¬ 
sion of states not originally signatories. Thus the multipartite and law¬ 
making treaties assumed the further characteristic of being “open” 
treaties (the frequently used term “collective” is not commendable). 

Apart from the dubious case of the Holy Alliance, the Paris Declara¬ 
tion of Maritime Law was probably the first instance of such an agree- 
ment.‘® Tlie Declaration, it is true, required no more than promises 
in the contingency of war, without imposing immediate burdens upon 
the signatories. A juridically more refined species of open treaty was 
inaugurated by those conventions which established collective organs 
designed to transform the treaty partners into a working community. 
The Geneva Convention of 1864 for the protection of the wounded 
in war, on which more will be said, had an organizational background 
which was, however, not yet integrated into the treaty. Integration 
was first accomplished by the Universal Telegraphic Union of 1865, 
concluded in Paris by the representatives of twenty states which, in 
the course of the century, were joined by the great majority of the 
more important countries, except the United States, where telegraphy 
was a purely private business, and of other American states. The In¬ 
ternational Bureau of Telegraphic Administration was established at 
Berne as the central organ of the Union. TTie General Postal Union, 
signed in 1874 at Berne, and styled since 1878 the Universal Postal 
Union, spread over practically the whole civilized world. The Bureau 
of the Universal Postal Union at Berne became its central agency. 
The International Convention on Railway Freight Traffic of 1890, 
concluded among the leading countries of continental Europe, was 
opened for accession in 1893, and came to cover practically the whole 
of continental Europe. A Central Office of International Transports 
was set up at Berne for the informatory and executive tasks defined 
by the Convention. In the carlv twentieth century there were added 
the International Radio Telegraphic Convention (1906, revised in 
*91- central agency, the Bureau of Telegraphic Administration 
at Berne) and the Convention on the International Circulation of 
Motor Vehicles (1909). Thus the various means of international 
communication proved to be a particularly effective incentive to multi¬ 
partite, la\vmaking, open and organizational compacts. 

Another conspicuous ty’pc of these compacts was humanitarian in 
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character. After long and rather futile efforts toward international 
organization of the fight against cholera and plague, the International 
Sanitary Convention of 1903 and the Convention on the Creation of 
an International Office of Public Health of 1907 at Paris took the de¬ 
cisive step of providing for international sanitary agencies.*® Suppres¬ 
sion of traffic in women and children formed the object of multi¬ 
partite and open conventions concluded in 1902 and in 1910. The 
General Act of the Antislavery Conference of Brussels in 1890 (or¬ 
gans, International Maritime Office at Zanzibar and a special bureau 
attached to the Belgian Foreign Office) belongs likewise to this 
group. 

Two more types of multipartite treaties made their first appearance 
by the end of the period, to assume far greater importance after World 
War I. These were the international labor agreements and the agree¬ 
ments against double taxation.*^ Multilateral and open treaties pro¬ 
hibited night work for women in industry and the use of white phos¬ 
phorus in the manufacture of matches (Conference of Berne, 1916), 
while bilateral treaties pursued here and there broader objectives in 
the interest of labor.** Thus an Italo-French treaty of 1904 guaranteed 
to nationals of the contracting states equal treatment with respect to 
social protection and insurance. The first agreement against double 
taxation (that is, against independent taxation by different states of 

the same person for the same object) was a Prussian-Austrian treaty 
of 1899.“ 

Multipartite arrangements did not find much favor with the United 
States, mainly because of isolationist tendencies of the Senate **— 
one of the indications that the early Republic’s idealistic conception 
of international law had grown dim. 

In an indirect way, the evolution of treaty law was affected by the 
shift of many countries from absolutism to parliamentary govern¬ 
ment. Where the new constitutions made the conclusion of interna¬ 
tional conventions dependent on the consent of the legislative 
bodies—they differed on this point—such agreements became harder 
to reach; on the other hand, the legislative participation tended to 
strengthen the international obligations assumed. Many new prob¬ 
lems sprang from the interaction of constitutional law and interna¬ 
tional law.** A typical question was whether a treaty by this act was in¬ 
ternationally binding in spite of the fact that a head of state in conclud¬ 
ing it had exceeded his constitutional powers. A negative answer would 
mean that constitutional provisions, interpretations, and practices had 
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an international effect and directly influenced the rights and duties 
of the cocontracting state—an undesirable theory. Independently of 
this issue, which has remained controversial,®® methods were sought 
by which the circumstantial interference of the legislature could be 
dispensed with in international arrangements of a particularly pressing 
nature or of minor importance. Thus, constitutions or legislative en¬ 
actments would grant, or be interpreted as granting, a free hand to 
the administration—not only to the head of the state but to the For¬ 
eign Office, or, in more technical matters, to departmental chiefs. 
Besides, international cooperation of political or nonpolitical nature 
was not predicated solely on the making of formal treaties. The way 
of coordinated or reciprocal action, without legal tie, frequently proved 
adequate, especially in the vast field of economic relations. Attempts 
to secure such action were sometimes made by acts of municipal legis¬ 
lation, rendering the grant of adv'antages or privileges to other states 
or to their nationals dependent upon “reciprocity.” TTiis requirement 
is found as early as the eighteenth century,®^ but it assumed greater 
importance afterward, particularly in private international law. 

International conferences ®* proved to be efficacious in the estab¬ 
lishment of international cooperation and agreements. We know of 
the Congresses of Westphalia, of Vienna, and of Paris; but it was only 
in the sixties of the nineteenth century that the modem type of inter¬ 
national conference emerged. Congresses of the old type were meet¬ 
ings of sovereigns or their most trusted representatives to consider 
grave political affairs; they were we know greatly preoccupied with 
questions of precedence and other ceremonials. The international con¬ 
ferences of the new era, virtually beginning with a postal conference 
of 186^ and the Geneva Red Cross Conference of the same year,®* 
were dc\'otcd to nonpolitical matters. The delegates were preponder¬ 
antly, in a broad sense, technicians; and the proceedings, while more 
efficiently organized (agenda, chairman, committees, etc.), were at 
the same time more informal. All this had a salutary repercussion upon 
political meetings of the old congress t\'pe; they, too, adopted progres¬ 
sive forms of organization and procedure, abandoning the former em¬ 
phasis on ceremonials. Even the title “congress” was replaced by the 
less presumptuous “conference.” 

In addition to the multiplication of international conventions, rap¬ 
idly growing municipal legislation on foreign affairs evolved in this 
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period. Earlier instances of such ''external’' municipal legislation, be¬ 
ginning in the Middle Ages, have been mentioned in our discussion,” 
but they amount to little if compared with the vast output of munici¬ 
pal legislation on foreign affairs in more recent times. Internationally, 
such enactments serve notice on other states of the policy the enact¬ 
ing state will follow; and, while in no wise binding upon the other 
states, they provide some ground to stand on in a diplomatic dispute, 
especially in refuting a charge of arbitrariness in case of a disputed 
international conduct. In the democratic countries a desire to limit 
the freedom of the administration in the critical area of international 
relations has contributed to the extension of legislative activities in 
the foreign field. 

As instances we may cite municipal legislation on consular service 
and on extradition; on taxation of foreigners and of assets held by 
nationals abroad; on customs and smuggling; on punishment of 
foreign criminals and of criminal acts committed abroad; on naviga¬ 
tion on the seas and other international waterways; on civil rights of 
foreigners; on neutrality; on prize law and procedure; on the applica¬ 
tion of foreign law, the enforcement of foreign judgments, and, gen¬ 
erally, on the other manifold subjects of private international law. 

All considered, written regulations penetrated international rela¬ 
tions to such an extent that not much was left to custom, which, in 
the theory of the law of nations, has always held a position equal or 
superior to treaties. There are, it must be remembered, many inter¬ 
national usages or practices based on courtesy rather than on interna¬ 
tional law, such as exemption of diplomatic agents from customs 
duties of the receiving state. Common practices of courtesy are par¬ 
ticularly found in the field of ceremonials. Still, there do exist inter¬ 
national customs in the proper sense of the word, that is, usages 
binding under international law. Instances would be the exemption 
of diplomatic agents from judicial jurisdiction and direct personal 
taxes of the receiving state. Moreover, legislative enactments on diplo¬ 
matic immunities either refer to, or are interpreted in the light of, 
international custom. Tire most fertile field of custom, real or alleged, 
is warfare; but here even more than elsewhere custom has been the 
object of controversy, a fact greatly impairing its efficacy. Acts of in¬ 
humanity not required for military purposes are generally recognized 
as violative of the law of nations, but the rule is vague and elusive 
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under the dominance of the total-war idea. The trials of war criminals 
after World War II may give it a more specific meaning. Generally 
speaking, uncertainties have been lessened here and there in recent 
times by authoritative decisions of international tribunals. An uncon¬ 
troverted instance of a customary international rule would be the in¬ 
terdiction of piracy, but it no longer has much practical significance.®^ 

The rise of the written law, international or national, was not steady 
throughout the period. TTie great ascent started in the second half of 
the nineteenth century, especially from the sixties onward, and ap¬ 
peared in most phases of international law. The emergence of multi¬ 
partite, lawmaking, open, and organizational treaties as well as the 
new type of international “conferences’' was a significant symptom 
of a profound change in the structure of international law. The spread 
of multipartite and lawmaking treaties was in itself a momentous 
phenomenon. “Openness” added universality, or at least breadth of 
purpose. And, most impressively, a new trend was brought to light 
by the organizational feature. Tlie latter not only strengthened the 
effects of openness with which it was ordinarily connected, but the 
establishment of international administration created another well- 
spring of international law. In this period international cooperation 
based on organizational treaties was still limited to relatively narrow 
objectives; but the remarkable thing is that the same trend toward 
the new form of cooperation originated from the most diverse quarters, 
as though ordered by a higher directive. Today there is no doubt that 
the international organizational endeavor of this period marked the 
start of a most powerful and auspicious historical movement. The 
structural alteration of international law is interrelated with the 
quantitative changes mentioned above—viz., with the territorial ex- 
pan:ion of the law of nations and with the numerical increment in 
treat}' bw and international conferences. It may well be said tliat the 
sixth decade of the nineteenth century saw the birth of a new era of 
international law. In the last analysis, that era is the outcome of the 
technological progress which, with ever increasing pace and potency, 
has gradually reshuffled the whole pattern of human relations. In 
the international sphere the development and improvement of means 
of communication have been the paramount factors. Tliat the law 
should lag somewhat behind events is a general and almost inevitable 
phenomenon. 

The bright picture, one must admit, is marred by the fact that all 
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the great political treaties of the period have been violated in one 
way or another with impunity.” In this respect hardly any progress 
has been made over earlier centuries. But the new era offers at least 
the comfort that for every broken treaty there have been a thousand 
or more unbroken. Of course, the statistical argument has only limited 
value; but it is preferable to the usual consolation that infractions 
cannot detract from the law itself. True, the law stands unaltered 
where a party violates a private contraet. However, repudiation of a 
treaty by a state raises a more complex problem, in which there may 
be an antinomy between the law’s claim of perennial validity, culmi¬ 
nating in the maintenance of the status quo, and the historical forces 
pressing beyond the status quo, perhaps toward higher forms of 
human community. The clausula rebus sic stantibus is an attempt to 
legalize that antinomy. Since Gentili, as we have seen, writen ha\’c 
wrestled with the problem. Notwithstanding Grotius’ and Bynkers- 
hock’s half-hearted opposition, the clausula won general recognition, 
especially during the nineteenth century. Ecclesiastical law, in which 
the clausula originated, offers an interesting parallel. Catholic doc¬ 
trine considers a Concordat no longer as binding when its maintenance 
would harm the spiritual interests of the Church. On this the pope 
is declared to be the sole judge.” In the last analysis the same uni- 
laterality exists in secular law. Each state decides by itself whether 
the facts in a given situation warrant the invocation of the clausula 
(unless a different colorable excuse is preferred). In historical per¬ 
spective the conclusion is inevitable that, over long periods, the prom¬ 
ises made in vital international agreements do not have lasting value. 
So far, the conflict between the rule pacta sunt servanda and the 
superior forces of historical evolution has defied any attempt at theo¬ 
retical solution. 


TREATIES ON COMMERCIAL AND RELATED MATTERS 

Treaties of commerce,” which, as we have seen, became prominent 
in the post-Westphalia era, declined in frequency during the Napole¬ 
onic period and perhaps through the next decade; but their number 
grew notably in the decades that followed. Finally the sixties, crucial 
also in this respect, brought the development to a peak, and treaties 
of commerce became the most important species of international con¬ 
ventions. The turning point was the Franco-English Treaty of Com- 
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merce of i860, often called the Cobden Treaty after the main Eng¬ 
lish negotiator and plenipotentiary, Robert Cobden, widely known 
as a passionate advocate of free trade and laissez faire. On the French 
side, Napoleon III and his economic adviser, Chevalier, were the driv¬ 
ing force. In this treaty England retained only moderate import duties 
of a purely financial (nonprotective) character on a limited number of 
items, while France abolished import prohibitions and reduced her 
high tariflPs to a rate not exceeding 30 per cent of the value of the im¬ 
ported goods. In addition, the two countries granted each other the 
position of a most-favored nation. England went even farther and 
abandoned, by way of domestic legislation, protective tariffs without 
requiring reciprocal concessions on the part of the exporting foreign 
nations. The Anglo-French Treaty spurred a tremendous movement 
toward commercial treaties, based more or less on free trade, by keep¬ 
ing down tariffs and by spreading the resulting benefits through most- 
favored-nation clauses. Unfortunately, that happy period did not last 
long. At tlie end of the seventies protectionism was resumed on a 
large scale. “Autonomous" tariffs were the basis of the protective sys¬ 
tem, while reciprocal tariff reductions could be obtained by way of 
convention. Tire outcome was the “conventional” tariff. Tariff agree¬ 
ments became so much the normal situation between countries hav¬ 
ing some trade with each other that the absence of such an agreement 
suggested a state of tension. Tension would turn into “tariff war," 
where the tw'o countries proceeded, like France and Italy in 1888 to 
1890, to raise customs against each other to obtain forcibly the de¬ 
sired conventional tariff. 

Numerous commercial treaties of the period embodied, as a valuable 
inheritance from the past, what one may call an “international bill 
of rights.’ Tlie nationals of a signatory power were granted personal 
and property protection in the other country, free sojourn, admission 
to trade and industry including the right of permanent establishment, 
protection from discriminatory treatment in taxation and similar im¬ 
posts, free access to courts, freedom of w'orship, and exemption from 
military service. TTie inclusion of such noncommercial matters im¬ 
parted a far greater significance to the treaties of commerce than the 
term bespoke. Often, because of those wider implications, such official 
headings were chosen as “Treaty of Friendship and Commerce,” or 
'Treaty of (Friendship), Commerce, and Establishment” More¬ 
over, the incorporation of navigation matters would sometimes oc- 
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casion a caption like “Treaty of (Friendship), Commerce, and Navi¬ 
gation." 

In addition to their frequency and to the variety of their important 
subjects, treaties of commerce acquired a special significance for in¬ 
ternational law in the nineteenth century through the customary use 
of certain stock clauses which, in a measure, were a substitute for 
norms of universal international law. Among them the most-favorcd- 
nation clause stands first.^‘ In the aftermath of the Napoleonic Wars 
its use became more and more frequent, especially in conventions to 
which the United States was a party. The Cobden Treaty initiated 
its common adoption. TTie clause survived even the free-trade era. It 
instilled into the commercial treaties, bipartite though they were, an 
element of multilaterality conforming to the spirit of the period. 

The most-favored-nation clause may apply, and ordinarily does 
apply, not only to tariffs but to matters of navigation, to “international 
bills of rights,” and generally to all subjects embodied in the treaty 
so that each and every advantage granted by state X to the nationals 
of state y immediately accrues to the nationals of such other states 
as have secured from X the most-favored-nation treatment. An im¬ 
portant qualification must be added, however. The United States 
conceived of the most-favored-nation clause from the outset in a 
narrower sense. According to the American theory, an advantage 
granted to the nationals of Y in consideration of a concession made 
by Y to the United States would accrue to the nationals of the most- 
favored state Z only if the United States should receive from Z the 
same equivalent as was received from Y. The operation of this “con¬ 
ditional” or “reciprocal” most-favored-nation clause raised vexing 
questions indeed. Suppose the United States reduced the tariff on Y 
silk in consideration of a reduction in the Y tariff on American 
oranges; a lowering of the duties on oranges may, in the Z situation, 
amount to much less or much more than in the Y situation, not to 
mention the difficulty of ascertaining the true quid pro quo in the Y 
transaction. Hence, the “conditional” most-favored-nation clause pro¬ 
cured for the favored party no more than a contingent bargaining 
position, and not even that in the case of a free-trade country like 
England that had no concession left to offer. The American concep¬ 
tion was probably influenced by the common-law idea that a valid 
promise normally requires the giving of a “consideration” on the part 
of the promisee; in America the transfusion of this idea into the law 
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of commercial conventions was not hampered by free-trade notions; 
quite the contrary, it fitted into the ever growing high protectionism 
of the country. In intra-European relations, however, the uncondi¬ 
tional form and interpretation of the clause were entirely dominant, 
particularly in the period following the Cobden Treaty. 

Another stock clause of treaties of commerce promised to the na¬ 
tionals of the other country the same rights, in certain respects, as 
those enjoyed by the nationals of the promising country. This “na¬ 
tional-treatment” clause might or might not supplement the most- 
favored-nation clause which merely placed foreign nations on the 
same footing among themselves. In a law-abiding country it pro¬ 
vided particularly strong protection, supplying what we have de¬ 
scribed as an “international bill of rights.” The national-treatment 
clause was often extended to ships, amounting in this respect to the 
very converse of the English Navigation Act. 

Frequently treaties proclaimed that there should be “freedom of 
commerce” between the territories of the contracting parties. We are 
here confronted with a reminder of venerable Vitorian and Grotian 
conceptions, which still lend to the treaties a shade of humaneness 
and magnanimit)^ but the legal significance of the phrase is doubtful. 
In the context of early treaty provisions it was ordinarily followed by 
the recognition of the foreigner's right to “enter any rivers, ports, or 
places where foreign trade is or will be allowed to settle and reside,” 
or by a similar fonnula. The proclamation of “freedom of commerce” 
hardly added materially to the particular reciprocal rights of foreigners 
as specified in the treaties; still it suggested a liberal interpretation. 

Tlic United States adopted an isolationist policy in commercial 
matters more than elsewhere. We have already mentioned her nar¬ 
row conception of the most-favored-nation clause. More significant, 
the United States kept entirely aloof from the movement kindled 
by the Cobden Treaty. Not only did she follow with increasing rigor 
a protectionist line; she also, to all intents and purposes, refused to 
conclude tariff agreements.^* In fact, the numerous commercial treaties 
of the United States contained, with regard to tariffs, no more than a 
most-favored-nation clause which was no obstacle to tariff increases. 
At the same time they laid particular stress on the elaboration of the 
international bill of rights”; but this was no longer a matter of great 
importance, as the legal position of foreigners had already greatly im- 
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proved during the period by way of municipal legislation as well as 
through the general progress in the attitude toward foreigners. 

A special international problem arose with regard to the sugar trade. 
Overproduction of sugar due to scientific discoveries led after the 
i86o’s to widespread dumping of sugar, promoted by export subsidies 
and other export bounties. The resulting depression of the sugar 
market seriously affected the producers. Attempts were therefore made 
to suppress the practice of bounties by way of conventions.®^ A treaty 
of 1864 had been of a narrowly limited scope and effect, but in 1902 
a multipartite and open international sugar convention was concluded 
on a larger scale. The signatory countries, including the Great Powers 
of Europe, obligated themselves to refrain from granting bounties to 
sugar exporters. A permanent committee was established at Brussels 
as the executive organ. International sugar organization persisted on 
a changed basis, under which the United States came in, beyond 
World War 11 .** 

Closely related to the growth of the treaties of commerce was the 
expansion and transformation of the consular institution.®* As we 
have seen,*® that institution had lost most of its significance after the 
Middle Ages. In the eighteenth century only a very limited number 
of states made use of consuls. In the last decades of the eighteenth 
century, treaties began to put new life into the consular service—a 
phenomenon which was more noticeable during the nineteenth cen¬ 
tury. The French writer and statesman Chateaubriand (1768-1848) 

IS sometimes quoted as having said: “The day of the ambassadors is 
past; that of the consuls has returned.” But consuls never supplanted 
ambassadors, and their great epoch did not really begin until the Cob- 
den Treaty. Numerous consular treaties, often combined with ordi¬ 
nary commercial treaties as "treaties of commerce and consular 
rights,” were concluded; they were supplemented by elaborate munici¬ 
pal enactments on consular law in the manner of Colbert's Ordon- 
nance touchant la marine. 

On the basis of international agreements a remarkable uniformity 
of law developed—directly or through the effect of most favored- 
nation clauses—rendering the consular institution virtually homoge¬ 
neous throughout Western civilization. The main features of that 
common consular law, which is still valid, are the following: The con- 
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sul is appointed by the government of his home country and must be 
formally admitted through the “exequatur" of the government of the 
receiving country. His main function consists in carrying out the 
commercial policies of his government and in reporting to it on com¬ 
mercial developments in his district, as well as in informing and ad¬ 
vising his fellow nationals on commercial matters connected with his 
district. Many of his normal functions, however, lie beyond the area 
of commerce: he grants visas; he administers oaths for evidential pur¬ 
poses to the nationals of his state when they appear voluntarily before 
him; in certain cases, he may apj>oint an administrator, or may himself 
serve as administrator, of estates left by fellow citizens deceased 
within his district; not infrequently he has power to solemnize mar¬ 
riages of fellow citizens. Broad authority is conferred upon the consul 
with respect to ships of his country which enter a port or otherwise 
touch the area of his district: he has, for instance, to assist and to 
supervise the ship, to enforce discipline on board when necessary, and 
—a remnant of former judiciary functions—to settle disputes between 
ship officers and members of the crew to the exclusion of local authori¬ 
ties. 

Despite the importance of their various duties, consuls are gen¬ 
erally not considered as diplomatic agents and do not have diplomatic 
immunities. Nevertheless, one immunity or another (for instance, 
from personal taxation and from military and other public service) is 
frequently conferred upon consuls by express treaty provisions or 
most-favored-nation clauses. Inviolability of consular archives is al¬ 
most generally granted in the same way—probably by custom. TTie 
consul may display the coat of arms of his country at the front of his 
office and hoist the national flag. 

A special position was accorded to consuls in non-Christian and 
Balkan countries.** In addition to general consular powers, consuls 
wielded exclusive judicial jurisdiction in criminal and civil cases, as 
well as police power over their nationals and over other persons to 
whom they had granted “protection"; natives, in their disputes with 
persons subject to consular jurisdiction, had to accept the latter. These 
judiciary consuls enjoyed a far-reaching diplomatic status, including 
immunity in criminal and civil matters, and had sometimes even the 
right to keep a military guard. Tire institution of the judiciary consuls 
followed the medieval pattern of “capitulations” and reached its cul¬ 
mination early in the second half of the nineteenth century. Exemp* 
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tion from territorial sovereignty was expanded by the development 
of independent postal, banking, and educational agencies in the 
country of the mission; in fact, this kind of consular institution tended 
to assume the character of an autonomous foreign community. 

Later in the century, however, the trend fell off and was even re¬ 
versed. As to Rumania, consular jurisdiction was abolished in 1877; 
Serbia, during the eighties; Japan, in 1899: in Algeria and Tunis it 
expired through the establishment of French sovereignty. Where ju¬ 
diciary consulates persisted, their functions decreased. TTiis was true, 
for instance, of the “protection” which in the Levant and, to a lesser 
extent, in the Far East had been extended by the consuls to non¬ 
nationals on an excessive and offensive scale. This situation was reme¬ 
died in Morocco by the treaty, and elsewhere in a more informal way. 
Even more important was the curtailment of consular jurisdiction 
through the creation by treaty of mixed tribunals composed of nati\’e 
and foreign judges for the adjudication of cases in which a foreigner 
was a party. In Turkey mixed tribunals of rather imperfect structure 
were set up as early as 1847; but their independence and function¬ 
ing were greatly impaired by the obligatory supervision or, rather, con¬ 
trol of their activities by the dragomans of foreign ambassadors and 
consuls. A more carefully planned system of mixed tribunals—in fact, 
a well organized one—was set up in Egypt in 1876. Besides three 
mixed tribunals of first resort, an Appellate Court in Alexandria was 
formed, Egyptian judges being everywhere in the minority. Special 
codes mixtes, on the model of the French codes, were prepared for 
application by the mixed tribunals, and no room was left in the pro¬ 
ceedings for interference by foreign dragomans. 

Notable though the judiciary consuls were in legal history, numeri¬ 
cally they represented a small fraction of the formidable consular 
organization which was built up during the period. In its last decades 
every large commercial state, and even some small ones like the 
Netherlands, had hundreds of consuls abroad. There were consuls 
general (heading several consular districts), consuls, vice consuls and 
consular agents, with distinctions varying according to municipal 
legislation. TTie difficulties inherent in the formation of such a large 
body of officials were reduced by the fact that the governments would 
frequently find among the residents of the consular district distin¬ 
guished or ambitious businessmen willing to serve in consular capacity 
at little or no salary, without giving up their principal occupation. 
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Frequently, governments appointed as nonprofessional consuls per¬ 
sons who were not their subjects. Actually, the great majority of 
consuls consisted of nonprofessionals, except for the distinctly pro¬ 
fessional group of "‘judiciary" consuls. However, during the last dec¬ 
ades of the period the larger states replaced the nonprofessionals 
more and more by professionals. 

In 1910 a German writer on consular matters published the fol¬ 
lowing statistics: 



Professional 

Nonprofessional 



Consulates 

Consulates 

Total 

Great Britain. 

. 210 

600 

810 

Germany . 

. 

640 

782 

United States . 

. 3°4 

299 

603 

France . 

. ^17 

633 

00 

0 

Netherlands . 

. 22 

500 

522 

Belgium . 

. 45 

563 

608 

Austria-Hungary .... 

. Ill 

4'5 

526 

Russia. 

. 

300 

423 

Italy . 

. 103 

690 

793 


It is interesting to set these statistics—which bear upon consular 
institutions rather than upon consular officers—against the following 
figures furnished by the same writer. In 1885 Germany had 65 profes¬ 
sional consulates (increase of more than 100 per cent by 1910), and 
580 nonprofcssicnal consulates (increase of about 10 per cent by 
1910), while tlie total number of consulates in the same period rose 
from 645 to 782, that is, more than 20 per cent. It is certainly a good 
conjecture that with the other great nations the trend was similar, 
though probably less pronounced. Undoubtedly the nonjudiciary 
type of consul accounts for the rapid increase in the number of con¬ 
suls throughout the period. 

Another type of treaty widely affecting international commerce 
was the monetaiy.^^ Monetary treaties were not frequent. However, 
because of the basic significance of money, they present an illustra¬ 
tive legal aspect of the historical trend toward the formation of com- 
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posite (regional) units. The movement for uniformity of media of 
payment in larger areas was first reflected by the German Monetary 
Convention of 1858 which fixed a ratio behveen the standard silver 
coins of the northern and southern German states. The Scandinavian 
Monetary Conventions of 1873 and 1875 established a common gold 
standard in Denmark, Sweden, and Norway. More significant was 
the so-called Latin Monetary Union of 1865 by which France, Italy, 
Belgium, and Switzerland, under the lead of France, agreed on the 
joint institution of a bimetallistic system of gold and silver coins hav¬ 
ing identical weight, fineness, and diameter. All countries were invited 
to join the convention, which was typical of Napoleon Ill’s liberal eco¬ 
nomic policies no less than of his restless political ambition: France 
was to open the way for a world currency as a convenient tool of a 
free world market. To promote this program the French government 
in 1867 convoked an International Monetary Conference. However, 
only Greece, in 1868, joined the Union, while Spain, Serbia, Bul¬ 
garia, Rumania, Finland, and some Latin American countries adopted 
the coin types of the Union without submitting to the other arrange¬ 
ments and, indeed, without undertaking any international obligation 
in this matter. The Union, an artificial creation, soon passed through 
serious crises necessitating extensive alterations in its structure, and it 
came to an end in 1921 owing to the economic aftereffects of World 
War I. The fact that the members of the Union were outnumbered 
by countries independently resorting to the coin types of the Union 
is indicative of the general phenomenon that in monetary matters 
cooperation and uniformity may well be assured without binding in¬ 
ternational agreements. Tlris is also evidenced by the international 
gold standard, which, apart from the Scandinavian Monetary Union, 
was the outcome of cognate municipal laws enacted by the econom¬ 
ically predominating countries. There are, it seems, inherent limita¬ 
tions to the potency of monetary conventions. 

In connection with the monetary treaties the first international 
convention establishing a bank may be mentioned. The Algeciras Act 
of 1906 settling temporarily the French-German dispute over Morocco 
created the State Bank of Morocco.*® Though the functions of this 
bank were essentially domestic, it was international not only because 
it originated in an international agreement, but also because the central 
banks of the contracting states were its stockholders. 
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TREATIES ON PRIVATE INTERNATIONAL LAW AND 

JUDICIAL ASSISTANCE 

The second part of the period under contemplation gave rise to a 
new and significant development in the fields of private international 
law and judicial assistance. Concomitantly with the unprecedented 
migration of business and capital, the demand arose to strengthen 
the increasing interpenetration and assimilation of national eco¬ 
nomic systems by appropriate legal measures in the international area. 
Equality of foreigners before the law was postulated beyond the cus¬ 
tomary provisions of the treaties of commerce. Mutual assistance in 
the enforcement of the law among governments and among courts 
of civilized nations was likewise sought. Although uniformity of the 
law itself was generally urged only in limited fields, such as the law 
of bills of exchange, at least the establishment by treaty of uniform 
principles in the “choice of laws” was advocated. In the spirit of 
this program, the Dutch government convoked in 1893 the first Hague 
Conference on Private International Law, which was followed by 
five more conferences at the Hague, the last before World War II 
being held in 1928.*® They led to several multipartite and open “law¬ 
making” compacts. The Hague Convention on Civil Procedure (1896) 
was the first. It had rather limited objectives—mainly the release of 
nationals of any signatorj' power who might bring suit in another 
signatory' country' from the common obligation of giving the defend¬ 
ant security for the costs of the lawsuit in case he should win. Some 
of the treaties concluded from 1902 to 1905 were concerned with in¬ 
ternational aspects of family law, especially with international recog¬ 
nition of divorce decrees and of the validity of marriages. The sig¬ 
natory powers were all European—including France, Germany, and 
Italy. These treaties evoked much favorable comment and great hopes, 
but their success was limited. Disintegration started in 1913, when 
France \\'ithdrew; and the crumbling process accelerated rapidly. The 
conferences on private international law after World War I were 
unsuccessful. 

A similar fate awaited a more ambitious enterprise which was 
launched in 1889 at Montevideo by a number of South American 
governments. Under the lead of x\rgentina and Uruguay, a series of 
multipartite treaties (eight in all) on international private law, in- 
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temational commercial law, international procedural law (mainly 
rules of reciprocal assistance among courts) and related matters were 
signed.*® In addition to the governments named, only Bolivia, Para¬ 
guay, and Peru ratified, and even these did not ratify them all. Tlie 
treaties, which gave rise to vast literary discussion, had only slight 
practical effect. In 1940 an attempt was made to revive them by way 
of extensive amendments, which were signed but not ratified. This 
is in line with the obser\'ations made earlier on Latin American efforts 
in the international field. In Europe a few bipartite conventions 
proved to be more efficacious, among them the treaty of 1869 between 
France and Switzerland concerning jurisdiction and enforcement of 
judgments, which, rooted in the centuries-old friendship between the 
two countries, is still almost entirely in force—showing a vitality in¬ 
frequent in treaties and unique in this particular matter. Common- 
law countries did not participate in that kind of international regula¬ 
tion. 

A different picture is presented by the great conventions on indus¬ 
trial and literary property which likewise originated in the later part 
of the period.*® They pertain to private law, as they protect patents 
(rights of inventors) and trademarks (industrial property) as well as 
copyrights of authors and artists (literary and artistic property). Tlie 
treaties were organizational in character, a feature found ordinarily 
only in public-law arrangements: an international bureau of industrial 
property was established at Berne, Switzerland, in 1883 and of lit¬ 
erary property in 1886. Most of the civilized countries of Europe and 
the other continents joined the conventions, the main exceptions 
being Russia, China, and Latin American nations (Brazil became a 
member). The United States joined the convention on industrial 
property in 1887; but it never acceded to the Berne organization on 
copyriglits. Foreign authors and artists in the United States and Ameri¬ 
can authors and artists in other countries are protected only on a 
reciprocity basis. Argentina was ambitious enough to establish a multi¬ 
partite organization of her own by a treat)' of 1889, to which Paraguay 
and Bolivia as well as France, Germany, Italy, and other non-American 
countries adhered.*^ Among the Montevideo conventions this treaty 
seems to be the only one to have produced a notable practical effect. 

Generally speaking, the disparity bchvecn civil law and common 
law made itself heavily felt in conventions on private law. For in¬ 
stance, not a single common-law country joined the Hague Conven- 
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tions of 1896 and 1902-1905, which were practically drawn up in 
civil-law terms. Because of their terminology, courts trained in the 
spirit and terminology of the common law could not be expected to 
handle them adequately; and the same would be true of common- 
law terminology in civil-law countries. That difficulty, however, was, 
and is, not an absolute one. It is negligible in matters which have 
evolved in modern times independently of Roman-law or common- 
law backgrounds, such as patents or copyrights. The adverse attitude 
of the United States—not shared by England, Canada, and other 
common-law countries—toward copyright conventions must be taken 
as another instance of an internationally negative attitude. 

In criminal law, judicial assistance and enforcement of judgments 
raised special problems.*^ There extradition of criminals was the 
cardinal issue. The modern law on the subject originated in the nine¬ 
teenth ccntur\’. W'e have seen that there had been extradition of 
fugitives from foreign countries since antiquity; but those fugitives 
had been political adversaries or unlawful emigrants rather than 
criminals.®^ In the eighteenth century we encounter many agreements 
for the extradition of military deserters. Treaties on the extradition 
of criminals were still vague and infrequent. This can be explained by 
the smallness and multiplicity of independent territories, the low 
level and local character of criminal procedure, and the persistent 
religious antagonisms which, in matten such as extradition, would 
make Protestants suspicious of the motives and procedures of Catholic 
states, and vice versa. As a matter of fact, the few extradition com¬ 
pacts of the eighteenth centurv' worth mentioning were between 
states of the same creed, such as a Franco-Spanish treat}' of 1765 
which paid heed to Catholic ecclesiastical law, or the Anglo-American 
(Jay) Treaty of 1794 whose extradition rule was grcatlv limited, how- 
c\cr, inasmuch as it affected only murderers and forgers. A Franco- 
Swiss extradition treat}' of 1777 was an exception; but it was an ex¬ 
tension of an earlier agreement between France and the Catholic 
cantons and must be explained in terms of the particular nature of 
I'ranco-Swiss relations, already noted. In the post-Napoleonic period, 
however, the impediments to extradition treaties vanished more or 
less, while at the same time the rapid improvement in means of com¬ 
munication favored the activities as well as the flight of criminals. As 
a result, new extradition compacts appeared even before the “new 
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era,” and they grew so fast that in the last decades of the period every 
important country found itself in a network of them. England, anxious 
to remain an asylum for political refugees, did not follow a policy 
of extensive extradition agreements until the last decades of the nine¬ 
teenth century. 

Extradition treaties were all bipartite. They provided for extradi¬ 
tion in respect to specific crimes, rather than employing general and 
sweeping terms. “Political” crimes were almost invariably excepted— 
in striking contrast to the practice of former centuries, when extradi¬ 
tion was looked upon primarily as a matter of politics and was there¬ 
fore freely inflicted on political enemies of the foreign sovereign whose 
favor was courted. The reverse policy was foreshadowed by the French 
Revolution, which offered asylum to foreigners persecuted “for the 
cause of liberty.” A new course was definitely inaugurated by Belgium 
which, arisen herself from revolution, interdicted by a law of 1833 
the extradition of “political” criminals. Extradition of military de¬ 
serters, the foremost extradition type of the eighteenth century, sur¬ 
vived only in rare cases. Except for England and the United States, 
most countries likewise rejected extradition of their own nationals, 
because of overemphasis upon sovereignty and distrust of foreign 
courts. 

Belgium, also set an example in that her extradition statute, was 
the first to protect the rights of the defendant by an orderly pro¬ 
cedure. Such statutes thereafter were adopted in many countries. 

The practical significance of the new extradition law depended, of 
course, on the particular treaties, enactments, policies, and practices 
of the countries in question; it was considerable in Franco-Belgian re¬ 
lations. Generally, however, circumstantiality and the expense of the 
prescribed legal procedures greatly curtailed the effectiveness of extra¬ 
dition.*® This was the price paid for its transformation into a legal 
institution. 


INTERNATIONAL DISPUTES 

International disputes of a financial nature were characteristic of the 
period, which was marked by a heavy infiltration of European capital 
into the economic systems of undeveloped or backward countries.®* 
This movement of capital was primarily in bonded loans floated 
through stock exchanges. In most cases it contributed greatly to the 
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economic progress of the recipient countries, particularly in Latin 
America and the Balkan Peninsula. To the lending capitalists it 
offered a high rate of interest. Tlie significance of these migrations 
of capital was not confined to their immediate financial effects; they se¬ 
cured to the creditor country economic and political influence in the 
debtor country. France, which was outstanding among the capital-ex¬ 
porting states, was the first to draw these financial processes into the or¬ 
bit of public law by subjecting the stock-exchange trade in foreign se¬ 
curities to government regulation in 1880. But this was municipal law. 
International law was affected when the foreign state, being itself the 
debtor or the guarantor, did not live up to its obligations, and there¬ 
upon creditors in the prosecution of their claims obtained the protec¬ 
tion of their governments. In a number of cases the debtor govern¬ 
ments, under the pressure of the incomparably stronger creditor pow¬ 
ers, had to submit to international financial control. Tliis happened 
particularly to Tunisia in 1869, to Egypt in 1876, to Turkey in 1880, 
and to Greece in 1898. The control was exercised by mixed commis¬ 
sions which—while otherwise widely differing in structure—w'cre 
dominated by the representatives of foreign governments or creditors. 
In Egypt and Greece the commissions were composed of nationals 
of the European Great Powers who acted, to all intents and purposes, 
as a distinct group. However, the debtor governments did not in¬ 
variably feel obligated to assent to measures which in fact amounted 
to their political incapacitation. Among the Latin American states, 
under the lead of the noted Argentine jurist Calvo, the view was taken 
that in a state’s insolvency foreign creditors were not entitled to a 
higher degree of protection than domestic creditors, who had to sub¬ 
mit to the domestic rules and regulations applicable to such a con¬ 
tingency.” Moreover, Calvo denounced, not without justification, 
the forcible prosecution by foreign governments of their nationals' 
financial claims as an easy pretext for aggression and conquest—the 
classical instance being Napoleon Ill’s ill fated Mexican expedition 
of 1S61, which was ostensibly undertaken on behalf of claims by 
I'rcnch citizens against the Mexican government for nonpayment of 
bonds and of other private-law obligations. In the spirit of the Calvo 
doctrine Latin American governments proceeded to insert in con¬ 
cession contracts and other agreements with foreigners (not, how¬ 
ever, it seems, in loan contracts) the so-called Calvo clause, under 
which the foreigner renounced diplomatic interposition by his home 
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government in respect to rights arising under the contract—a clause 
which international tribunals for the most part held ineffectual in 
one way or another, principally on the ground that a private citizen 
cannot validly waive rights of his government. It must be noted, how¬ 
ever, that the governments of the creditor countries were by no means 
uniformly prepared to espouse the cause of their nationals against 
defaulting foreign states. As early as 1848 Lord Palmerston, then 
English Foreign Secretary, took the stand that to the British govern¬ 
ment diplomatic interference was a matter of discretion rather than 
of international right. Appropriately he pointed to “imprudent men 
who have placed mistaken confidence in the good faith of foreign 
governments,” and who could not expect to ^ protected by their 
governments from the consequences of their imprudence.®® 

An international solution was attempted by the Second Hague 
Peace Conference of 1907, which resulted in the Convention Re¬ 
specting the Limitation of the Employment of Force for the Re¬ 
covery of Contract Debts—frequently called the Porter Convention 
after the American delegate, General Porter. This treaty provided 
that in the collection of contract debts owed by one state to nationals 
of another there was to be no recourse to armed force, unless the 
debtor state should refuse submission to arbitration or should fail 
to carry out the award. Tlie Argentine Foreign Minister, Drago, rely¬ 
ing on the teachings of Calvo, had taken the stand that, as a matter 
of principle, armed intervention for the collection of public debts 
of a state was not permissible; the ovcrdrastic measures employed by 
some European countries against defaulting Venezuela played a 
particular role in the discussion. The Convention amounted to a 
compromise between this “Drago Doctrine” and the views of the 
creditor nations. Its most remarkable feature was its support of com¬ 
pulsory arbitration within the province of contract debts—which, of 
course, is only a small segment of international relations. The subject 
soon lost much of its importance because the nineteenth century con¬ 
ception of the supreme sanctity of property rights was gradually wan¬ 
ing, a psychological change which made warlike measures for the pro¬ 
tection of private interests of bondholders and other capitalists more 
and more a matter of the past. 

Otherwise the settlement of international disputes by arbitration 
was successfully employed in this period.®® The United States, follow- 
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ing the tradition of the Jay Treaty, was the foremost sponsor of arbi¬ 
tration. She caused arbitration clauses for standing mixed commis¬ 
sions on the Jay model to be incorporated in treaties with Ecuador 
(1862), England {1853, 1871), Mexico (1839, 1848, 1868), Peru 
(1863, 1868), Spain (1795, 1819, 1871), and Venezuela (1866, 1885). 
The United States and Mexican Mixed Commission of 186S was by 
far the most important; between 1871 and 1876 it settled more than 
two thousand claims. The United States also agreed to a number of 
individual arbitrations. 

Next to the United States, England showed the most favorable 
attitude toward arbitration. While the United States was far in the 
lead with respect to mixed commissions, England was more often a 
party to isolated arbitrations, a fact which must be appraised in the 
light of the wider ramifications of England's foreign relations. France 
lagged considerably behind the two Anglo-Saxon powers in the use 
of arbitration, but was in turn far ahead of Sardinia-Italy, which had 
the next best record. Among the other powers Chile and Peru par¬ 
ticipated to a relatively great extent in arbitration. Russia had the 
least satisfactory record among the Great Powers, certainly during 
the nineteenth centurv. 

The most famous arbitral decision was rendered in 1872 between 
England and the United States in the so-called Alabama case by a 
tribunal composed of an Italian, a Swiss, a Brazilian, and one national 
of each litigating party. At that time the United States demanded 
damages from England on the allegation that during the Civil War 
England had violated her duties as a neutral power, particularly by 
permitting the ship Alabama to be built in an English shipyard and 
thence to be put to sea for use by the Confederate Naw. By a treaty 
signed in 1871 in W'ashington, certain rules (the Washington Rules) 
coinciding to a large extent with the American viewpoint on the 
duties of neutrals in naval war were agreed upon for application by 
the tribunal; the English attitude, favorable to the Confederacy’, made 
English concessions after the defeat of the Confederacy inevitable. 
The rules pronounced an obligation of neutral governments to pre¬ 
vent the equipping of ships presumably destined for warfare against 
a belligerent and to prohibit the use of their waters as a basis of naval 
operations or military supplies in the belligerent’s favor. On these 
grounds the tribunal held England liable to pay the United States 
compensation of $15,500,000. The case was rightly considered as a 
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proof that arbitration was possible, even among the most powerful 
nations and with respect to intricate problems of grand policy; as a 
matter of fact, England had originally refused arbitration because 
the issue affected her honor, of which she considered herself to be 
the sole judge. Nevertheless, it appeared that neither England’s sub¬ 
mission to arbitration nor the final adjudication in any way reflected 
on her prestige. 

England and the United States faced each other in another im¬ 
portant arbitration, the case of the Bering Sea. The United States, 
as the successor of Russia, claimed, over England’s protest, the ex¬ 
clusive right to seal-fishing in the Bering Sea even outside the terri¬ 
torial waters of Alaska, and had detained English ships which had 
taken seals in the Bering Sea. The decision of the arbitral tribunal 
(“Joint Commission”), which consisted of two Englishmen, bvo 
Americans, a Frenchman, an Italian, and a Nonvegian, was rendered 
in 1893; virtually in favor of England and eliminated a contro¬ 

versy that had aroused strong irritation between the two countries. 

Another grave dispute settled by arbitration was that behvecn 
Great Britain and Venezuela over the boundaries of British Gui¬ 
ana and Venezuela.®* After the dispute involving valuable lands 
had been drawn out over decades. Great Britain yielded to arbitra¬ 
tion in 1897 only under heavy pressure from the United States, which 
intervened on the ground of the Monroe Doctrine. Arbitration was 
agreed upon in a treaty signed in 1897 at Washington, which, as in 
the Alabama case, incorporated a rule of international law (adverse 
holding or prescription during a period of fifty years shall constitute 
a good title). The arbitral tribunal was presided over by the noted 
Russian writer on international law, F. de Martens. Tlic award gave 
Great Britain practically the whole of the disputed territory, but re¬ 
served for Venezuela the important estuary of the Orinoco River. No 
legal justification of the decision was apparent, and no reasons were 
given. The award was a political compromise, arrived at by a repre¬ 
hensible proceeding of de Martens.®^ 

Another case of major interest was the Anglo-Brazilian dispute 
originating in the arrest by Brazilian authorities of three officers of 
the English frigate Forte, who, while on a pleasure trip in mufti in 
a Brazilian town, had a quarrel with a Brazilian sentinel. The next 
day they were released upon the intervention of the English consul. 
The incident occurred during a period of Anglo-Brazilian tension and 
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on the heels of another conflict. Dead sailors of the English three- 
master, Prince of Wales, wrecked on the Brazilian coast, had been 
found on land, apparently looted. W^en the Brazilian government 
did not immediately satisfy the English demands made in connection 
with these incidents, an English squadron seized several Brazilian 
ships by way of reprisal. Finally, the governments, having severed 
diplomatic relations, submitted the Forte case for arbitration to the 
King of Belgium, who, in 1863, rendered an unqualified decision in 
Brazil’s favor. The award seems to have had a remarkably salutary 
effect upon political relations between the two countries. 

Next to the Alabama case these three arbitrations are among the 
most conspicuous of the period. TTiey exemplify arbitrations behveen 
government and government as distinguished from the typical Ameri¬ 
can mixed-claims-commission cases, where claims of individuals 
against the foreign government were involved. It should be noted, 
however, that such claims too were derived from international law, 
and that from this point of view mixed-claims commissions must be 
distinguished from international institutions like the Egyptian Mi.\ed 
Tribunals, which were concerned with claims between individuals, 
based on commercial or other private law. 

With respect to intergovernmental arbitration, progress of general 
significance was made by a gradual change in the method of electing 
arbitrators. TTirough the greater part of the nineteenth century, heads 
of states were frequently, if not preferably, made arbitrators. To men¬ 
tion a peculiar instance, in the American-Mexican agreement of 1839, 
the umpire in case of a tie vote in the Commission, was to be the 
King of Prussia, who was then the utterly unintelligent Frederick 
William Upon his death, which came before the beginning of 
the arbitration, his successor decided no fewer than fifty-seven of the 
sevent)-two cases brought before the Commission. Later in the cen- 
tur)' the arbitral decision was ordinarily entrusted to jurists or diplo¬ 
mats. singly, or more often in groups—an evolution suggesting an 
approach toward a more judicial, and therefore sounder, conception 
of international arbitration. 

For the first time in histor}’, arbitration in a number of cases made 
necessary the collaboration of common-law and civil-law jurists, and 
the occasions for such cooperation multiplied in the twentieth cen¬ 
tury. Theoretically, one might expect that great difficulties would arise 
from their joint endeavors: common law insists much more on for- 
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malities in pleading; its rigid rules of evidence are unknown to civil 
law; the rule of precedent has much less weight in civil law; and, in 
the interpretation of agreements, a common-law court is more in¬ 
clined than a civil-law court to adhere to the terms of the instrument 
and less inclined to consider also the surrounding circumstances. 
Actually, these and other differences were little felt in the collabora¬ 
tion of the two groups. In general, the broader approach of the civil 
law was followed; the old English conception of international law 
as a derivative from the civil law may have been a factor. 

The fact that disputes between governments had to be decided in 
“isolated” proceedings by arbitrators appointed ad hoc, rather than 
by standing tribunals, marked a baclavard stage in legal development. 
However, the second part of the period saw the first attempts at ju¬ 
dicial organization in international law. The General (Universal) 
Postal Union of 1874 and 1878 provided permanent machinery for 
the arbitral settlement of disputes between members of the Union, 
that is, between postal administrations.** Each of the contesting 
members had to elect as arbitrator another member not involved in 
the dispute; in the case of a tie vote the administrations so chosen 
had to elect another administration as third arbitrator. This institu¬ 
tion was employed several times in the nineteenth century and much 
more frequently thereafter. Another international association in the 
field of communications, the (European) Association of Interna¬ 
tional Railway Freight Traffic of 1890, similarly entrusted its central 
office with the decision of disputes between member railroads;** but 
this arrangement had a somewhat different character because the 
railroads were to a considerable extent private corporations, among 
which several belonged to the same country. 

The initial step toward the creation of a general international tri¬ 
bunal was taken by the First Hague Conference of 1899. A conven¬ 
tion for the Pacific Settlement of International Disputes, adopted by 
the Conference and ratified by all of the Great Powers, as well as 
by many other powers established the so-called Permanent Court 
of Arbitration at The Hague,** which, unlike the later Permanent 
Court of International Justice, was merely an administrative ma¬ 
chinery plus an official panel of arbitrators from which the contesting 
states, should they wish to do so, might choose for any particular 
case an equal number of arbitrators. The arbitrators together with 
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the chairman, for whose selection a special procedure was provided 
by the Convention—a crucial point—formed the “tribunal’' (as dis¬ 
tinguished from the “Court” in its entirety); its members had diplo¬ 
matic status. Ratification of this Convention, which was remodeled 
in 1907, involved no commitment except for the insignificant costs 
of administration, yet the creation of the Court greatly stimulated 
the conclusion of arbitration agreements. More than one hundred 
and twenty general agreements of this type were consummated by 
1914. An Anglo-French treaty of 1903 deserves particular attention. 
It barred from arbitration questions of vital interest, independence, 
and honor—a reservation adopted by many later treaties. Not all the 
agreements led to actual arbitration, and, even when they did, not 
all were entrusted to the Permanent Court; but the latter was then 
the outstanding instrumentality of arbitration. It rendered fourteen 
awards during the period under consideration; six more were handed 
down after World War I. 

One of the first decisions of the Permanent Court was delivered in 
1904 between Germany, Great Britain, and Italy as plaintiffs and 
Venezuela as defendant in a case involving preferences for the pay¬ 
ment of Venezuelan bonds and compensation for damages suffered 
by nationals of the powers in a Venezuelan revolution. These claims 
were recognized by the tribunal; they had been pressed by the powers 
through a blockade of the Venezuelan coast, through seizure of Vene¬ 
zuelan ships, and other warlike reprisals. Perhaps the most conspicuous 
award was the one by which the Court in 1909 disposed of the ex¬ 
tremely dangerous German-French dispute on the Casablanca (Mo¬ 
rocco) incident, in which French authorities had frustrated the at¬ 
tempt of the German consulate to remove German and non-German 
deserters of the French Foreign Legion from Morocco by ship. The 
award was mainly in favor of France. 

TTie end of the period witnessed the establishment of another Per¬ 
manent Court, the Central American Court of Justice,®^ set up in 
1907 on the regional basis indicated by its name. Tlie Court, spon¬ 
sored by the United States, was to serve Central American republics 
in litigation of various kinds. In 1917, on a complaint brought by 
Costa Rica and El Salvador against Nicaragua, it rendered two de¬ 
cisions declaring a treaty made by Nicaragua with the United States 
(the Bryan-Chamorros Convention) for the construction of an inter- 
oceanic canal to be violative of the complainant’s rights. Because the 
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United States was not a party to the proceeding, the judgments 
proved to be nugatory and actually led to the cessation of the Court’s 
activities, which had been narrowly limited in scope (ten cases al¬ 
together) and in part not very fortunate. Tlie failure of this Latin- 
America creation was all the more discouraging as the close historical, 
geographical, and ethnical ties of the Central American states, not 
to speak of their exiguity, seemed to offer good chances for success. 

Apart from the cases decided by the Permanent tribunals, it may 
be estimated that during the period under consideration more than 
two hundred and fifty arbitral proceedings took place between govern¬ 
ments, with a heavy increase in the last decades. The overwhelming 
majority of the proceedings led to awards or to settlements. In some 
instances, however, arbitration agreements were repudiated at the 
outset so as to prevent arbitral proceedings; and approximately twenty 
cases are known in which an award was temporarily or definitely dis¬ 
obeyed.*® The exception raised—ordinarily “excess of power” by the 
tribunal—was at least in some cases well founded, while in others 
it served rather as a pretext for disobedience. Most of the contro¬ 
versial awards led eventually to amicable settlements. An almost in¬ 
credible degree of corruption was revealed, in the case of the American- 
Venezuelan Commission of 1868, on the part of an American and 
a Venezuelan commissioner. The awards rendered by this Commis¬ 
sion were belatedly set aside under a convention of 1885 by a new 
Commission. 

Arbitral tribunals are not the only instrumentality of international 
law for the settlement of intergovernmental disputes. The same con¬ 
vention which created the Permanent Court of Arbitration at the 
First Hague Peace Conference provided for an International Com¬ 
mission of Inquiry designed to clarify controversial facts by impartial 
and conscientious investigation without rendering a decision on the 
dispute itself. It was the first machinery set up for a purely fact-finding 
inquiry into international disputes. In 1905 the Commission success¬ 
fully handled the Anglo-Russian dispute caused by Admiral Rozhdest- 
venski, who, as commander of the Russian fleet on its way to Japan, 
had fired off the Dogger Bank at English trawlers which he believed 
to be Japanese torpedo boats. Two fishermen were killed and con¬ 
siderable damage was caused. Tlie findings of the Commission in¬ 
duced Russia to make indemnification, but at the same time removed 
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the basis for punishment of the admiral demanded by England. 

An almost desperate attempt at pacification was undertaken shortly 
before the outbreak of World War I by the American Secretary of 
State, Bryan, through the conclusion of bilateral conventions “for 
the Advancement of General Peace,” sometimes inaccurately labeled 
Bryan Arbitration Treaties. In conventions of this type the United 
States and the cocontracting state obligated themselves to refer their 
future disputes to a permanent international commission for investi¬ 
gation, and not to resort to war until the Commission should have 
delivered its report within a definite period; in other words, the agree¬ 
ments were designed to create a “cooling-off” period. A number of 
these treaties were signed prior to the outbreak of the war, and about 
twenty were ratified afterwards, primarily by Latin-American repub¬ 
lics but also by Great Britain, Italy, Russia, and other non-American 
countries. The plan failed entirely, but it was symptomatic of the 
anxiety of the years preceding the outbreak of World War I. 

HUMANIZATION OF WARFARE 

While progress of arbitration opened a way toward a reduction of 
armed conflicts, another success was attained through international 
measures for the humanization of warfare. 

In the eighteenth century, as we have seen, international arrange¬ 
ments in this grave matter had been few and unsatisfactory. Condi¬ 
tions in the early nineteenth century’ were similar, if not worse. The 
noble idea proclaimed by the French Revolution that wounded sol¬ 
diers, friend or foe, should be treated alike seemed to have been for¬ 
gotten. Remarkably, one finds a vestige of it in the history of Latin 
America where, in the war against Spain, the theories of the French 
Revolution proved to be a source of inspiration. In an agreement 
made in 1820 at Trujillo between Bolivar and the Spanish commander, 
the principle of the indiscriminate treatment of the wounded was 
expressed in exalted language which bespoke its revolutionary origin.®® 

The honor of having brought about a decisive turn for the better 
goes to Jean Henri Dunant of Geneva,’® son of a patrician Calvinist 
family, whose religious and philanthropic traditions he passionately 
followed from the days of his youth. On a journey undertaken for 
personal reasons Dunant became an eyewitness of the battle of Sol- 
ferino where on June 24, 1859, three hundred thousand French and 
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Austrian soldiers fought each other with a loss of forty thousand dead 
or wounded. Since the wounded were almost unattended, thousands 
who might easily have been saved died after horrible suffering on the 
battlefield, or were even buried alive. In a small volume, Un Souvenir 
de Solferino (1862) Dunant, appealing with great force to the con¬ 
science of humanity, gave a striking account of the harrowing things 
he had seen. He proposed that an international organization of na¬ 
tional associations, in collaboration with their governments, should 
stand ready in case of war to take care of wounded and sick soldiers. 
The book stined public opinion. A distinguished Geneva society 
formed a committee of which Dunant was a member, with the object 
of convoking an international conference of governmental repre¬ 
sentatives for the discussion of his proposals. On behalf of the com¬ 
mittee he embarked on a far-flung personal campaign and succeeded 
in winning influential sponsors for his plans. In October, 1863, the 
conference took place in Geneva; nearly all the European states, in¬ 
cluding the Great Powers, were represented. Wliile the representati\’es 
had no authority to bind their governments, they agreed on the cre¬ 
ation of internationally connected national associations, as planned 
by Dunant. In a most felicitous move, the red cross on a white ground 
—the reverse of the Swiss colors—was chosen as a mark of distinction 
for the new organization. At the same time the conference recom¬ 
mended—this, too, can be traced to a suggestion by Dunant ”—a 
much more ambitious plan for securing international protection of 
the wounded, military hospitals, and military medical personnel. 
This program was adopted by a congress of government plenipoten¬ 
tiaries, meeting at Geneva in 1864 on the invitation of the Swiss Fed¬ 
eral Council, Again Dunant was helpful in the preparation for the 
congress. The Geneva Convention,’* officially called “Convention 
for the Amelioration of the Condition of the Wounded in Armies in 
the Field,” adopting the symbol of the Red Cross, proclaimed the 
“neutralization” of the wounded, the ambulances, the military hos¬ 
pitals and their personnel, and promised respect and liberty to private 
persons caring for the wounded; as in earlier compacts, the personnel 
of ambulances and hospitals were accorded the right to return to 
their armies. The states not represented at Geneva were all invited 
to adhere to the agreement, and it was soon ratified by England, 
France, Italy, Prussia, Spain, and a number of other states. Austria 
acceded only after the lost battle of Kbniggratz in 1866. The Papal 
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States became a party in 1868, the last among the European coun¬ 
tries. The United States followed in 1882, but not until after a long 
and vigorous crusade by Clara Barton/* one of those idealistic and 
strong-willed women who, in various phases of this country’s history, 
have contributed to its social and moral progress. There was, how¬ 
ever, never any opposition to the ideas of the Geneva Convention in 
this country; quite the contrary. The obstacle lay in the American 
tradition, then still very strong, of keeping aloof from European “en¬ 
tangling alliances,” to employ a slogan of Miss Barton’s opponents. 

The beneficial effects of the Convention soon appeared in the wars 
following its formation, and were in general gratefully recognized. 
Nevertheless, in the early period of its existence, the Convention was 
frequently violated by military and medical officers unfamiliar with 
its provisions; in other cases, undoubtedly willful contraventions oc¬ 
curred. Because this was the first step in a new direction, it was only 
natural that the Convention should function imperfectly; for in¬ 
stance, it did not extend to war at sea, nor did it provide for the pro¬ 
tection of prisoners of war. 'The Red Cross itself, however, soon grew 
into one of the most flourishing humanitarian institutions of the 
world. 

Dunant had no share in these happy developments of his ideas. 
In 1867 fallen into bankruptcy because excessive imagination 

—a quality rather valuable in his humanitarian endeavor—had led 
him into fatal business mistakes. Owing to conditions not fully eluci¬ 
dated (perhaps because he did not want to accept help), he lived in 
Paris for many years after in extreme poverty and despondency. In 
the early seventies his voice was heard from time to time in support 
of various, if sometimes fantastic, humanitarian enterprises. There¬ 
after for fifteen years he vanished entirely from the public scene. In 
i8go we hear about him again, living frugally on a small pension paid 
to him by a benevolent physician, in Heiden, a little Swiss town; re¬ 
spected and befriended by a few people, he suffered from delusions 
of persecution. The last eighteen years of his long life he spent in the 
Old Men’s Home of Heiden where he occupied a small clean room. 
In this solitude he was “discovered,” when he was sixty-seven years 
old, by a reporter who published an account of the meeting in a 
widely read German magazine. Suddenly the world remembered 
Dunant. Gifts and attentions of every kind, including a life pension 
from the Dowager Empress of Russia, showered down upon him. His 
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sixty-eighth birthday was a national Swiss event, and Pope Leo XIII 
sent him his picture with an inscription. But Dunant did not leave 
his abode or change his frugal way of life. When seventy-three years 
old he was awarded half of the first Nobel Peace Prize. At the age 
of eighty-two he passed away peacefully in seclusion. His life, like 
that of his countryman J. J. Rousseau, illustrates the fact that a 
mentally abnormal and almost psychopathic person may very well 
be an exceedingly valuable member of human society. 

About the time the Geneva Convention was planned, another im¬ 
portant step toward humanization of warfare was taken through the 
Instructions for the Government of Armies of the United States in 
the Field ("General Orders, No. 100”) issued in 1863 by President 
Lincoln. T^eir basis was a draft prepared in the spirit of Grotius’ 
temperamenta by Dr. Francis Lieber, a political refugee from Ger¬ 
many and Professor of Public Law at Columbia College.’* The In¬ 
structions were the first attempt to check the whole conduct of armies 
in the field by precise written rules; they have favorably influenced 
the law of warfare beyond the United States, and served as a basis for 
later international negotiations and arrangements.’* The contempo¬ 
raneousness of the Instructions with the foundation of the Red Cross 
is a further remarkable instance of the significance of the early i86o's 
as a turning point in international law. 

Another attempt at normalizing and improving the general law of 
war was made by an international conference convened in 1874 at 
Brussels by Czar Alexander II. It failed completely, but the funda¬ 
mental idea—which may be traced back on the Russian side some¬ 
how to Alexander I’s Holy Alliance—was revived by Czar Nicholas II 
through the convocation of the Hague Peace Conferences. At the 
first of these conferences (1899), previously discussed, the Russian 
government sought principally a limitation of armaments—a meas¬ 
ure in which it was particularly interested for financial and other 
reasons. On this score the conference failed again; but in addition 
to the establishment of the Permanent Court of Arbitration it ac¬ 
complished two conventions of signal importance; (1) on the Law and 
Customs of War on Land; and (2) on the Adaptation of the Princi¬ 
ples of the Geneva Convention to Maritime Warfare. The first con¬ 
vention was concerned mainly with prisoners of war, whose life, health, 
and property it protected, and with the exercise of military power in 
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occupied enemy territory. In the latter respect, the convention limited 
the occupant’s power by imposing upon him the duty of maintaining, 
unless absolutely prevented, the laws of the occupied coun^; of re¬ 
specting family honor and the rights, lives, property, religious con¬ 
victions, and worship of the inhabitants; and of exempting them 
from participation in military operations against their own country. 
Among the other humanitarian provisions of the convention the rules 
against the use of poison and poisoned weapons, against the bom¬ 
bardment of hospitals and undefended places, may be especially men¬ 
tioned; in the case of a siege or bombardment of an inhabited place, 
buildings dedicated to worship, art, science, and charity were to be 
spared as far as possible. 

The agreement on the Adaptation of the Principles of the Geneva 
Convention to Maritime Warfare dealt mainly with the functions 
and the protection of hospital ships and with the extension of the 
status of prisoner of war to shipwrecked, sick, or wounded persons 
who, in maritime warfare, might fall into the hands of a belligerent. 

The conventions were supplemented by three “declarations” pro¬ 
hibiting (i) the use of expanding (dumdum) bullets; (2) for a 
period of five years, ending in 1905, the launching of projectiles and 
explosives from balloons; (3) the use of projectiles diffusing asphyxi¬ 
ating or deleterious gases. (The difference between “conventions” 
and “declarations” is obscure.) The two conventions and the declara¬ 
tions were binding only where all of the belligerents were parties 
to the respective convention or declaration (general-participation 
clause). The declarations were not ratified by Great Britain; but apart 
from this the Great Powers as well as many other important states 
ratified both the conventions and the declarations; among the out- 
siden were Argentina, Brazil, and China. In both World Wars the 
general-participation clause made the agreements inapplicable be¬ 
cause they had not been ratified by all of the belligerents. Neverthe¬ 
less, the belligerents decided in general to abide by them. 

The new arrangements were clearly in the spirit of the Geneva Con¬ 
vention of 1864; they, too, constituted landmarks in the history of 
the law of war. As to the Geneva Convention itself, the Conference 
expressed a desire for its revision, which was actually carried out in 
1906 by an international conference held at Geneva on the invitation 
of the Swiss Federal Council. The convention rules were considerably 
improved and augmented; among the innovations were the obliga- 
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tions imposed on belligerents to keep each other advised of deaths, 
admissions to hospitals, and other facts concerning the sick and 
wounded, as well as the duty to declare punishable, by proper legis¬ 
lation, acts violative of the Geneva Convention, such as the unau¬ 
thorized use of the Red Cross in peace or war. Another change was 
of a special juridical interest. The text of 1864, as was seen, had de¬ 
clared the wounded and the personnel of the medical army service as 
“neutrals.” These persons were, of course, not really neutrals, but 
duty-bound to their country; rather were they entitled to respect, 
protection, and care. TTie “neutralization” language was now ex¬ 
punged. Again, all the Great Powers and numerous other states rati¬ 
fied. If a belligerent had ratified only the 1864, and not the 1906, 
convention, the former remained binding upon him. 

In 1907 the second Peace Conference convened at The Hague on 
the initiative of the United States, which had left the formal invita¬ 
tion to the Russian government. The Final Act of the Conference 
encompassed no fewer than thirteen conventions, yet they were much 
less efficient than those of 1899. Three of the 1907 agreements 
amended the conventions of the first Hague Conference; another, 
proposing an International Prize Court, was never ratified. Two agree¬ 
ments dealt with the rights and duties of neutrals in war on land and 
on sea; they favored the neutrals in a fashion that would seem un¬ 
realistic in the light of later experiences. For instance, the neutrals 
were not supposed to prevent the manufacture, transit, or export of 
arms for belligerents or to restrict them in the use of telegraph or 
telephone on neutral territory. Another agreement tried to revive 
declaration of war as a prerequisite to armed hostilities.'* Further¬ 
more, there was the Porter Convention which we have already dis¬ 
cussed. The remaining agreements dealt with various aspects of war 
at sea.” One of them, concerned with the right of capture in mari¬ 
time war, granted, among other things, inviolability to neutral and 
belligerent mailbags, including those of an official character, which 
was another indication of the then prevailing exalted ideas on neu¬ 
trality and, generally, on the potency of international law in wartime. 
While the great majority of the more important states acceded to 
the agreements of 1907,” the outsiders included Italy—which was, 
however, a party to the 1899 Convention—Argentina, and China. 
(Since the general-participation clause had been preserved in the 
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agreements, the outcome in the World Wars was the same as men¬ 
tioned before.) 

TTie draft convention on the International Prize Court had as a 
sequel a Naval Conference held in 190S-1909 in London for the pur¬ 
pose of formulating an international prize law, without which the 
proposed court would obviously be unable to work. The Conference 
prepared an agreement known as the London Sea Law Declaration 
or, briefly, the Declaration of London w^hich, again in a spirit favorable 
to neutrals, set out to regulate such matters as blockade, contraband, 
transfer of flag, convoy, and visitation of ships. Though the elaborate 
agreement was not ratified, it nevertheless attained a certain legal 
significance. Signed by all the Great Powers, it stated in the preamble 
that its provisions agreed in substance with the generally recognized 
principles of international law; and in World War I the belligerents, 
on the initiative of the United States, first applied the convention with 
diverse modifications and reser\'ations; but this state of things ended 
in 1916 when England and France formally withdrew from the decla¬ 
ration. 


WORLD WAR I 

The war opened ominously with the flagrant violation of Belgium's 
neutrality by Germany, one of the guarantors of that neutrality 
through succession to Prussia’s obligation of 1837. other hand, 

England soon took a step the validity of which was highly question¬ 
able under international law, by declaring the North Sea a “military 
area” and laying mine fields there. This meant that neutral ships, un¬ 
less guided by the English, would enter the North Sea at their own 
peril. By w-ay of retaliation, Germany decreed the waters around Eng¬ 
land, Scotland, and Ireland to be a “war zone’’ (Kriegsgebiet), simi¬ 
larly precluded to neutrals. This measure, with its menace to Eng¬ 
land s civil population, was answered by England with W’hat has been 
called the “long-distance blockade”: all passage of neutral vessels to 
and from Germany by sea was to be barred with the ultimate objec¬ 
tive of preventing any commodities from entering or leaving Ger¬ 
many by sea. That step again was a departure from the recognized 
principle that a blockade must be effective, unless it is to be inter¬ 
preted as an infinite and again legally unwarrantable stretching of 
the contraband list.*® Neutral ships were subjected to visit and search 
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in English control ports or to equivalent measures: from a purely mili¬ 
tary point of view a concession, one which Germany did not or could 
not offer. On the contrary, Germany, invoking again the right of repri¬ 
sal, sharpened her submarine warfare, main tool of enforcing her “war 
zones,” to the extent that vessels, enemy or neutral, if met within a 
‘‘war zone” would be torpedoed without previous warning, because 
such warning might expose the submarine to attack and destruction. 
The sinking of the British liner Lusitania on May 7, 1915, was the 
most shocking example of this t)'pe of warfare. Many among the 
more than eleven hundred victims were Americans.®^ Another fea¬ 
ture of this new kind of warfare was the revival of the ancient law of 
angary. Neutral ships were requisitioned by belligerents (particularly 
England and the United States), but neutral powers (Italy, Portugal, 
Brazil) likewise resorted to that right by requisitioning German ships. 

The Rousseauan conception of the war as a contest between gov¬ 
ernments only, which we know had still prevailed in the Franco- 
German War of 1870, was entirely abandoned for the notion of “to¬ 
tal” warfare. Not only were life and health of the nationals of the 
belligerent countries affected by the maritime confinements, but air 
attacks were undertaken more and more against places inhabited by 
civilians, and generally against nonmilitary objectives. Seizure or con¬ 
fiscation of private enemy property was practiced on the largest scale, 
with the Allies taking the lead.®* This was done on the basis of munici¬ 
pal legislation, which also prescribed the internment of enemy na¬ 
tionals. 

Impairment of neutral rights was even more conspicuous than in 
the Napoleonic period. The establishment of military areas or war 
zones, the long-distance blockade, and the unlimited submarine war¬ 
fare were vigorously protested by the neutral powers, including the 
United States prior to its entry into the war. But ultimately the pres¬ 
sure upon neutrals proved to be irresistible. Many of them had to 
submit to "rationing” by the belligerents of their o\vn consumption 
with a view to severing all their trade relations with Germany. Thus 
World War I marked the beginning of a definite trend toward the 
weakening of the law of neutrality. 

Generally speaking, however, international law was by no means 
abandoned altogether in World War I. Barring minor incidents, not 
only were the inviolability of envoys and generally the diplomatic 
immunities respected, but on the whole international law still served 
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the neutral states widely as a guide and as an accepted justification 
of their policies. Regarding the international law of treaties, the 
belligerents themselves professed to abide by the Geneva (Red Cross) 
Convention, the Hague Convention on the Laws and Customs of 
War on Land, and by other international agreements; by and large, 
their practice was not inconsistent with their pretensions. Violations 
were apparently frequent on both sides, but in many cases the under¬ 
lying facts and their correct interpretation are uncertain and contro¬ 
versial; mistakes were often in the nature of isolated facts, and to a 
certain extent the broad language of the conventions gave a colorable 
legal excuse to shocking acts. Undoubtedly international law enjoyed 
a much higher respect than in World War 11 , although in the latter 
even the Hitler government prior to its last months of agony ob¬ 
served in a measure its obligations under the Geneva Convention and, 
as far as prisoners of war were concerned, under the Hague Conven¬ 
tion. 


DOCTRINE OF INTERNATIONAL LAW: POSITIVIST TRENDS 

In the science of international law, the nineteenth century was the 
great era of positivism. This means, first of all, that the conception of 
the law of nature and the kindred one of just war were to all intents 
and purposes abandoned—the consummation of a process which, as 
indicated, had started in the eighteenth century. TTie science of in¬ 
ternational law \vas now definitely conceived of as legal or juridical; 
it was severed from philosophy, theolog\', and considerations of policy, 
all of which had been ingredients of the law of nature.®^ Generally, 
a clear line of demarcation was drawn between the actual law of na¬ 
tions and the law of nations as it ought to be. Moreover, the art and 
technique of diplomatic pursuits—that is, diplomacy—were distin¬ 
guished from international law, which remained the competent disci¬ 
pline for the inquiry into legal relations of diplomatic agents. Dif¬ 
ferentiation was also pushed forward within the legal realm. The 
general inadequacy of private-law concepts in the problems of interna¬ 
tional law came to be recognized; references to the Corpus juris 
disappeared in learned argumentation. Private international law 
definitely attained the position of an independent discipline though 
some authors still treated it, not very successfully, in systematic works 
on the law of nations. As a result of the severance of the two disci- 



Positivist Doctrines 


233 

plines, the term “public international law” to express the distinction 
between the law of nations and private international law gained cur¬ 
rency. (Nevertheless the phrase “international law” remained gen¬ 
erally synonymous with “law of nations.”) 

The purification of doctrine reflected the demands of state practice. 
The rapidly growing role of international law in diplomatic transac¬ 
tions rendered the modernization of outdated doctrine and methods 
of presentation an urgent matter. The science of international law 
was to be technically refined so as to best fulfill its particular task in 
the regulation of human affairs. 

Besides the changes in state practice, broad movements of legal and 
political thought were influential in the advance of positivism. TTie 
battle pro and contra the law of nature was fought along all the fronts 
of legal and political science. On the European Continent, where the 
doctrine of the law of nature had won such notable triumphs, it not 
only was defeated but fell into utter disrepute. Political bias was a 
factor in this phenomenon: the law of nature, having furnished the 
conceptual weapons for the French Revolution, became an easy target 
for the theorists of the counterrevolution. Moreover, the speculative 
methods of the natural-law school harmonized but little with the in¬ 
tellectual atmosphere of a century in which physical science had so 
conspicuously demonstrated the value of observation and painstaking 
research. In international law, too, theories had to be based upon the 
solid foundation of fact. 

Still, the assembling of facts could not satisfy the searching mind. 
It was necessary to establish a theoretical basis of positivism as had 
been tried, although with scant success, by Rachel. A fresh attempt 
at reorientation was undertaken by John Austin (1790-1859),** the 
founder of the English “analytical” school of jurisprudence. Follow¬ 
ing Hobbes, Austin defined the “law properly so-called”—in his opin¬ 
ion the only p)ertinent object of jurisprudence—as the command by 
a sovereign to persons subject to him, the essence of the sovereign's 
supremacy consisting in his ability to enforce obedience. Conse¬ 
quently, international law was not “law properly so-called,” because 
there is above states no superior with the authority and power to en¬ 
force obedience to his commands. Austin therefore classified interna¬ 
tional law as a non-law, as “positive morality” together with such 
rules as those of honor and of fashion. (“Positive” means the opposite 
of “natural” or “speculative,” as in the phrase “positive international 
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law.”) The niles of “positive morality” were all “imposed by general 
opinion of any class of society,” and, especially, international law by 
the opinion of the large society formed of the various nations. Inter¬ 
national law, then, “consists of opinions and sentiments current 
among nations generally.” However, Austin is aware of the English 
notion that the law of nations is “the law of the land.” He therefore 
admits that international law becomes law properly so-called—namely, 
municipal law—to the extent that its rules have been adopted by the 
courts or legislatures of a given country. Natural law is entirely elimi¬ 
nated in the Austinian system. 

It is important to note that Austin was not a “denier” of interna¬ 
tional law. In no way did he question the existence or the value or 
the efficacy of the rules which are generally denominated “interna¬ 
tional” law. Ilis problem was one of analysis and of classification. In 
this effort, as well as in his rejection of the law of nature, he was in¬ 
fluenced by the German school of legal science, which is connected 
witli the name of Savigny, and which he had studied on the spot. 

Austin’s work was impaired by personal difficulties. With little 
ability or inclination to differentiate the more important from the less 
important, he tended to drift into overwork and confusion; sad fail¬ 
ures in his profession and growing personal dissatisfaction and inhibi¬ 
tions followed. He published his fundamental views in 1831 and 1832, 
but, tiirough the nearly three decades of his later life, he did not suc¬ 
ceed in giving his system a coherent and unified shape. His lectures 
on jurisprudence were posthumously compiled and edited from various 
materials left by him. The book is therefore uneven and repetitious; 

it is also inordinatclv discursive and dr\'. All the more is it a tribute 

* 

to the intrinsic qualities of Austin’s thought that up to the present 
time his tlicorics have held a distinguished place in the literature of 
intcrnation.al law and political science. Howc\er, his lumping together 
of international law. honor, and fashion evidently was unsatisfactory 
and was gcncrallv repudiated. 

More than half a ccntuiy passed before another major effort was 
made to tackle the fundamental question of the law of nations from 
a positivist angle. I his was done in 1880 bv Jellinek, professor of 
public law at Heidelberg.” He tried to explain the binding force of 
international law. and thereby its character as a law in the proper 
sense, by the hypothesis that the sovereign state, through entering 
into a legal relation with another state, subjected itself to international 
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law by an act of “self-limitation/' from which the state might dis¬ 
engage itself at any time W'ithout violating that law. Still such freely 
revokable self-limitation could not well supply a sound basis for a 
law of nations. More important was the work of another German 
legal scholar, Triepel, which appeared in 1899 under the title Volker- 
recht und Landesrecht (International and Municipal Law).®® Accord¬ 
ing to Triepel, the two laws differ fundamentally in their bases and 
their sources. International law regulates relations between states, 
whereas municipal law is concerned with the relations between in¬ 
dividuals (private law) or between individuals and the state itself 
(public municipal law). While municipal law is derived from the 
will of the particular state, international law finds its source in the 
common will of the states. International and municipal law are situ¬ 
ated on different planes, as it were. An international rule, as such, 
has just as little effect in municipal law as a municipal rule has 
in international law. In order to give the international rule effect in 
municipal law, especially for the courts, it must be transformed into 
a rule of municipal law by an act of national legislation; only there¬ 
after are the courts bound to apply it. This is the “dualistic” doctrine 
of international law. It had already been suggested by Austin, but 
Triepel elaborated it fully, basing it on ample documentation from 
state practice. He was less fortunate in his analysis of international 
law itself. The latter rests, according to Triepel, on “agreements” by 
which the states have laid down identical rules to be observed by all 
of them; that is, international law rests on what wc know as “law¬ 
making” agreements, except that Triepel, like Pufendorf and Rachel, 
included customs as “tacit” agreements. Hence, an international rule, 
based as it is on the “common will” of the states, cannot be changed 
unilaterally; in other words, it is binding. But why should the con¬ 
sensus of the states be irreversible for each particular state? This issue 
Triepel declared to be nonjuridical and therefore outside the orbit of 
his discussion. He left that cardinal question unanswered. Neverthe¬ 
less, Triepel’s study met with widespread interest and was trans¬ 
lated into several foreign languages. 

One may associate with the positivist trend the tendency toward 
codification.®* By definition a code is an authoritative and exhaustive, 
or at least comprehensive, fixation of the rules composing the con¬ 
templated segment of the law. Positivism favors this kind of under¬ 
taking because codification establishes a “positive” source for the 
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codified rules. True, the fragmentary, uncertain, and controversial 
character of the law of nations should be a determent to codificatory 
enterprises in this field; but enthusiasm prevailed over objections. By 
the end of the eighteenth century Bentham, inventor of the terms "in¬ 
ternational” and “codification,” had envisaged a codification of the law 
of nations, though in a utopian and pacifist spirit. Actual attempts at 
codification started much later. In 1868 there appeared Bluntschlfs 
Modern Law of Nations Presented as a Lawbook (Das moderne 
Volkenecht als Rechtsbuch dargestellt ). Unable to present valid rules 
covering the whole field, he filled the many gaps with what he con¬ 
sidered to be the commendable view, without drawing a line of de¬ 
marcation between law and proposal. The book was a tremendous 
success. Bluntschli was a person of unusual stature.®® A Swiss from 
Zurich, he had become, after an eventful scholarly and political career 
in his native country. Professor of Political Science at the University 
of Heidelberg. In addition to being a historian and political scientist 
of distinction, he was a statesman and religious leader of liberal and 
cosmopolitan views, a “good European” who enjoyed friendship and 
esteem far beyond the two countries of his old and new allegiance. 
His Lawbook appeared in 1868 when he was sixty years of age, and it 
was received as the mature expression of a humane and cultivated 
mind. In 1885 Pradicr-Foderc, author of a comprehensive treatise on 
international law,®® asserted, somewhat peevishly it would seem, that 
Bluntschli's book “is almost the only one which is today consulted 
by the diplomats and by all those obligated by their profession to 
possess some notion of international law.” The book ran to three 
German and four French editions; and there were translations into 
Spanish (by a Mexican scholar), into Hungarian, Russian, and 
Chinese. None of the other numerous codificators of the period ®^ 
attained similar prominence. 

SPECULATIVE TRENDS; PRIVATE INTERNATIONAL LAW 

Despite its distinct predominance, positivism did not rule abso¬ 
lutely during the period. The German philosopher Hegel (1770- 
1831) devoted a short but impressive section of his Philosophy of 
Right (1821) to international law.®* He represents the state as a 
supreme, in fact divine, entity. Through the medium of the state the 
“World Spirit,” materializing in the respective national spirits, un- 
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folds itself, rendering the state the embodiment of the Moral Idea. 
The legal corollary of this metaphysical conception is the incom¬ 
patibility of legal ties among those exalted bodies. Characteristically, 
Hegel uses as the caption over his discussion of international law 
“External Public Law” (Ausscres Staatsrecht), a term which we re¬ 
member connotes basically municipal law. But he also uses the term 
of nations" (Volkerrecht) without defining it. There seems to 
be no difference between the two terms—in juridical exactness Hegel 
was little interested. As a principle of his “law of nations" he states 
in the first place that treaties ought to be kept {sollen gehalten 
werden); but at the same time he asserts that the essence {'Wirklich- 
keit) of treaties exists solely within the particular wills of the con¬ 
tracting states; the latter are “above their stipulations." Hence the 
“ought-to-be" has neither a legal nor a moral significance; it flows 
from some metaphysical quality of the states. 

Hegel advances only one other rule of his ‘law of nations"; vi2., 
that, between states which mutually recognize each other, a bond 
persists even in war, making the restoration of peace possible. From 
this premise he concludes that envoys must be respected (also in 
war), and that war should not be waged against “domestic institu¬ 
tions" or against peaceful family life, or against persons in their private 
capacities. These Rousseauan propositions do not follow from Hegel’s 
premises nor accord with reality; moreover, his remark on envoys is 
obscure. But in the onward surge of his thought these are minor de¬ 
tails apparently designed to detract somewhat from the horror of war. 
The core of his vision is clear. His state as an embodiment of the 
“national spirit” follows only norms of its own and must be guided 
by the objective of its own good according to its particular interests 
and conditions. Hegel opens the door to intervention by arguing that 
a state cannot be indifferent to what is going on internally in another 
state (more precisely, such internal developments may justify denial 
of recognition to that state). More radical than Hobbes, he does not 
integrate in his system man’s desire for peace. War is conceived by 
Hegel as an evolutionary necessity, as the solution of inevitable con¬ 
flicts; it tends to promote the moral health of the nation. Peace, in 
the long run, means foul stagnation (Versumpfung). 

At variance with Hegel's impact up>on philosophy and political 
science in general, his terrets have had little reflection in the litera¬ 
ture of international law, particularly outside Germany; but even there 
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his teachings on the law of nations have not found followers except 
perhaps for some extreme Macht theoricians of the period preced¬ 
ing World War I.” 

Without any implications as to Hegel’s metaphysical tenets, the 
more traditional “law of nature” doctrine was by no means entirely 
abandoned in the literature of international law. In 1883 James Lori- 
mer. Professor of the Law of Nature and the Law of Nations in the 
University of Edinburgh,®^ published his Institutes of the Law of 
Nations with its system, a somewhat puzzling one, of international 
law according to the old doctrine. Lorimer fell back on the idea of a 
divine and immutable law of nature which is not separated from 
morality; justice and charit}' coincide in harmony with the scholas¬ 
tic doctrine of old. Human laws are merely “declaratory” of this law 
of nature, and the law of nations is “little more than the law of na¬ 
ture as each nation chooses to interpret it.” However, the rules of the 
law of nature are necessary inferences from the facts of nature, and 
the facts—namely, power relations—form the dominant element of 
the law of nations (“dc facto principle”). They were for Lorimer a 
revelation, by the Creator, of the order of the universe. Likening his 
law of nature to the laws of physical life, he dubbed jurisprudence 
“a branch of the science of nature.” 

In accordance with the de facto principle, Lorimer held there can be 
among states no equality since they are unequal in fact. Instead, he— 
in home politics a violent adversary of equal vote—proposed to have 
the rights of states measured by their actual power, which includes 
such elements as “moral and intellectual quality.” Similar de facto 
considerations prevail in the recognition of states; a state of “inferior 
quality” will receive only “partial recognition.” Apart from the ob¬ 
jective factor, however, recognition is dependent on a subjective 
(moral) factor; namely, on the intent of the receiving party to recipro¬ 
cate. Such an intent, Lorimer maintained (in 1SS3!), cannot be ex¬ 
pected from Moslems or from other non-Christian states, and he 
felt uneasy about Roman Catholicism, which, however, he considered 
as “moribund” and no longer dangerous. Recognition may be denied 
also for secular reasons; for instance, because of an “intolerance” such 
as that practiced by the French Re^’olution or—he hinted—by “Com¬ 
munism and Socialism.” The essence of the right of a recognized 
state is its title to freedom, that is, to the exercise of the state’s facul¬ 
ties within the given framework of mutual interdependence of states. 
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It includes, however, the right of expansion and conquest; in this 
respect Lorimer spoke significantly of “progressive” and “retrogres¬ 
sive” states. War is justified when waged in pursuit of such “free¬ 
dom”; Lorimer also encouraged intervention. By virtue of the de 
facto principle “treaties can create no more rights than they can 
create a man”: a perplexing statement questioning the validity of 
treaty obligations, and elaborated by the author merely through the 
obscure assertion that a treaty for the termination of rights becomes 
possible only when the underlying factual relations have been changed 
for a new relation. Lorimer had very little confidence in arbitration; 
he wondered whether disputes appropriate to arbitration “have not 
been hitherto disposed of just as surely and economically and far 
more quickly by diplomacy.” 

There is no use in going further into Lorimcr’s paradoxical, back¬ 
ward, and heavily prejudiced teachings, which, it seems, have nowhere 
been accepted.®* However, endowed apparently with a strong per¬ 
sonality, Lorimer impressed some noted contemporaries; and he 
has maintained a certain renown as an exponent of Scottish thought 
in the British literature on international law. As a matter of fact, 
Lorimer’s repetition of the orthodox natural-law doctrine brings home 
the kinship of Scotch Calvinism to scholastic dogma; James I’s epi¬ 
grammatic comment that “Jesuits are nothing but Puritan-Papists” 
is well known. On the other hand, the de facto principle stems from 
Scottish-English empiricism—Hume was a Scotsman—and from a 
nineteenth century inclination to treat matters of the social sciences 
in terms of physical or natural science.*® The two elements of Lori¬ 
mer’s thought do not blend, however. There is irony in the fact that 
Lorimer called himself a disciple of the Scotch philosophical School 
of Common Sense, which, he emphasized, never separated philosophy 
and theology. 

Individual projects for universal peace were no longer conspicuous 
in this period. TTiey were replaced by an organized action of larger 
groups aimed at mobilizing public opinion against war in order to 
influence parties and governments.'®* The movement began in 1815 
with the formation of a New York Peace Society by the New York 
merchant David L. Dodge, who, on religious grounds, condemned 
war unreservedly. The year 1815 witnessed also the formation of two 
other peace societies in this country. In 1816 a British Society for the 
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Promotion of Permanent and Universal Peace was founded in Lon¬ 
don. Paris became the seat of a peace society in 1821, and Geneva in 
1830. In 1843 the 6rst International Peace Congress was held in Lon¬ 
don. The movement, which came to be called pacifism in the twen¬ 
tieth century,was particularly strong in England and the United 
States; its preponderant trend was religious and radical, opposing any 
military service and any support of military activities or preparations. 
The political events culminating in the Crimean War engendered a 
public opinion hostile to pacifism. Later, the Civil War aroused deep 
dissension among the American pacifists. The last decades of the 
nineteenth century brought a revitalization of pacifism, mainly 
through the adoption of pacifist tenets by the growing socialist parties. 
At the same time its religious and radical postulates gave way to a 
somewhat more constructive attitude directed particularly at the in¬ 
troduction of compulsory arbitration of international disputes. Never¬ 
theless, actual effects of the pacifist movement on international law 
were hardly perceptible during the period. The Red Cross and the 
Geneva Convention were not the achievements of pacifists. Dunant, 
in his creative period, was apparently not in touch with pacifist groups 
and ideas. He based his program on the belief that wars probably 
could not be avoided; in fact, pacifists opposed the grant of the Nobel 
Prize to him. It has been asserted that to the peace movement goes 
the credit for a protocol of the Peace Treaty of Paris wherein the pleni¬ 
potentiaries expressed a wish that nations, before resorting to arms, 
should have recourse to the good offices of a friendly power, “if cir¬ 
cumstances permit,” but this would be a meager result, indeed. It 
was only in the following period that tangible developments traceable 
to the pacifist movement appeared in international law. 

In private international law the nineteenth century gave rise to 
important new developments, especially to the adoption of the “na¬ 
tionality principle,” which was first enunciated by Pasquale Stanislao 
Mancini in his Turin inaugural lecture on “Nationality as the Basis 
of the Law of Nations” (1851) After the idea of a nation unified in 
a state had won shape and realization in the French Revolution, it 
became a powerful ferment in subsequent revolutionary movements, 
which strove to overcome political segregation and backward legiti¬ 
mist systems. Nowhere did the idea of a nation embodied in a unified 
polity exert more fascination and power than in Italy, where the 
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calamity of territorial dismemberment was greatly aggravated because 
of the domination of Lombardy and Venice by a foreign power, Aus¬ 
tria. From this state of things there evolved a revolutionary political 
program according to which all Italians were to be united in one state 
free from foreign domination. Because this great goal could be at¬ 
tained only through the Italian people themselves by crushing the 
resistance of utterly reactionary governments whose very existence de¬ 
pended on the preservation of political disunity, the Italian movement 
for unification assumed a distinctly liberal and democratic tendency 
which, internationally, took on a pronounced cosmopolitan color. 

While such trends are also found in other modem revolutions, 
their transmutation into a legal doctrine was specifically Italian and 
may be related to a particular Italian propensity, rooted in a great 
tradition, for juridical formulae. According to Mancini, international 
law is the law prevailing among nations, that is, among communities 
politically united by natural and historical factors (territory, race, 
language, and so forth) and, most important of all, by the conscious¬ 
ness of common nationality. Such nations, he held, are entitled under 
international law to organize into states and to live independent of, 
and equal to, other nations. This idea rapidly captured Italian thought; 
but before long it was found to be defective because of the impossi¬ 
bility of accepting nations rather than states as the subjects of inter¬ 
national relations, and because of the extreme difficulty of applying 
Mancini’s vague definition of a nation to the tremendous variety of 
human groups. 

Nevertheless, Mancini’s teachings scored a great success in a field 
for which they had not originally been designed; namely, private in¬ 
ternational law. From the predominance of the nationality principle 
in international legal relations he drew the conclusion that, in ques¬ 
tions of the status of a person (for instance, divorce and marriage 
cases and questions of inheritance), the law of the nationality rather 
than of the domicile of the person should govern; also, in other im¬ 
portant situations, for instance, the determination of the law applic¬ 
able to contracts, the nationality of the parties should have a definite 
weight. When the Italian Civil Code of 1865 was drawn, Mancini, 
as a member of the Italian cabinet, succeeded in having his theories 
enacted in the law. Thereafter, in international legal learning, the 
Mancinian propositions as set out in the Code were widely considered 
to be the last word of science; and they were to a great extent accepted 
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by legislatures and courts of numerous European countries and even 
by the Japanese and Brazilian codes. Although during the next cen¬ 
tury the trend turned again toward reinstating domicile as the prefer¬ 
able criterion, it might be hard to 6nd another instance of a juridical 
theory as successful as Mancini’s nationality principle. He also was 
the first to stress the desirability of multipartite treaties on private 
international law. Efforts by the Italian government along the lines 
he suggested failed, but the later Hague treaties on private interna¬ 
tional law are traceable to Mancini's proposals. 

Tlie racial notions of Hitler’s Germany have very little in common 
with the Mancinian doctrine. Mancini did not conceive of a nation 
as a merely racial unit but essentially as a spiritual and moral unit in 
which the race is only one factor, not indispensable. More important, 
the Italian conception is far from assuming racial superiority for the 
Italians or any other people; it is, as has been mentioned, liberal and 
cosmopolitan, calling for equality of nations. The incorporation of 
the nationality principle in the Italian Civil Code is illustrative: it 
imposed upon Italian courts the duty of applying foreign law in num¬ 
erous lawsuits of foreigners residing or not residing in Italy, regard¬ 
less of the fact that foreign courts, where the nationality principle 
was not accepted, would not take a similar liberal attitude toward 
Italian parties. 

Liberal conceptions prevailed also in the famous study of private 
international law published in 1849 by F. C. von Savigny,'®* distin¬ 
guished founder and foremost representative of the German historical 
school of legal science. He stood for equal treatment of foreigners 
and nationals and, in cases connected with more than one country, 
for the use of rules guaranteeing the application of identical legal 
systems, whatever the jurisdiction invoked. His inquiries dealt the 
deathblow to the scholastic “Statutes” thcor)' of old and, unlike Man¬ 
cini s tenets, won recognition also in the English-speaking countries. 

An assumption common to Mancini and Savigny was that the 
canons of private international law were to be derived from the law 
of nations; and it subsequently became dominant in the learning of 
the European Continent.*®® It receded only in the following period, 
when more and more the conviction spread, that the rules of private 
international law, unless defined by treaty’, are determined by munici¬ 
pal law only. The earlier notion significantly expressed an exaggerated 
belief in the potency of inteniational law. 
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SYSTEMATIC TREATISES; ORGANIZATION OF LEARNING 

In the beginning of the period J. L. Kluber's comprehensive tractate 
Droit des gens modeme de VEurope (1819) won international recog¬ 
nition, particularly in Russia, where a translation was published in 
1828, and remained, until 1880 the only systematic treatise on inter¬ 
national law available in the vernacular.*®^ Kliiber, like Martens a 
German writing in French, was also in substance a follower of Mar¬ 
tens. The value of his book, which was not distinguished by original 
thought, lay in its ample documentation. Characteristically, he repre¬ 
sented the law of nations as a part of diplomacy, thereby stressing its 
positivist character, though he recognized the law of nature as Mar¬ 
tens had done.*®® 

A far greater value must be attnbuted to the work of the Berlin 
professor A. W. Heffter, The European Law of the Present,*®® which 
appeared in 1844. It became the most successful systematic treatise 
of the nineteenth century. The book went through eight editions, two 
of them posthumous (1881 and 1888). Tliere appeared no fewer than 
four French editions; the book was further translated into Greek, Hun¬ 
garian, Polish, Russian, and Spanish. It has frequently been cited by 
English and American authors. Heffter wrote the treatise in his late 
forties, when he had already gained great renown as a teacher and 
writer on civil law and as an appellate judge. It exhibits kinship with 
the older school of thought by a propensity for applying private-law 
concepts to international relations. Yet it is a mature work of balanced 
judgment and of precise and succinct presentation. Dismissing the 
law of nature without much ado, the book exemplifies the later form 
of positivism. Nor is there a philosophical view in it except for a few 
somewhat extrinsic pronouncements of Hegelian parentage. The treat¬ 
ment, which is strictly juridical and limited to inteniational law, 
evinces a progressive spirit. Thus Heffter, rejecting the earlier hybrid 
notion of conquest, paved the way for a more humane and fairer con¬ 
ception of the occupant’s power o\er enemy territory by bringing into 
relief the distinction between real acquisition and military occupa¬ 
tion of territory. 

A prominent treatise of the end of the period, leading particularly 
within the civil-law area, likewise originated in Germany: the Volker- 
recht of the distinguished Gcnnan liberal von Liszt, professor at the 
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University of Berlin, widely known as the leading authority of his 
day on criminal law and criminology. Impressive by thorough scholar¬ 
ship and its noble, truly supranationalist spirit, it went through twelve 
German editions, the last one posthumous, and was translated into 
French, Spanish, Polish, and Russian (there have been at least four 
Russian editions). In the last edition revised by himself (the elev¬ 
enth), which was published in 1917,*'° von Liszt tried judicially to 
mete out criticism against acts of Allied as well as of German warfare. 
He turned against “augmenting and inflating the adversary s faults, 
while hiding or palliating one’s own faults ... a book to teach the 
law [Lehrbuch des Rechts] would fail in its duty by serving a party.” 
At the same time, while emphasizing his “most serious endeavor for 
scientiflc objectivity,” von Liszt confessed that his endeavor was not 
everywhere successful because he felt he was too close to events pro¬ 
nouncements doubly remarkable because ventured in wartime.”' 

France, even more than Germany, devoted herself during this period 
to the cultivation of the science of international law; but the French 
contribution is inadequately reflected by systematic treatises. The 
most conspicuous French work was Pradier-Foder^ s eight volumes, 
Droit international public europeen et am^cain (1885-1906, the 
last volume posthumous), comprising more than eight thousand 
pages, though the last part was not completed. Unlike Heffter s book, 
the work discusses, in addition to the existent law, the law as it ought 
to be, and it includes lengthy discourses on private international law. 
Throughout the text copious excerpts from writers, both early and 
modem, are inserted. However, the author is conversant practically 
only with sources available in French—a basis much too narrow for 
his'enterprise. Nor did he advance remarkably new views. Despite his 
formidable effort, his treatise has gained little authority in France or 
elsewhere. 

Italy’s representative work of the period, Pasquale Fiore s Treatise 
on Public International Law (three volumes, 1879-1884),”' was more 
successful; it went into three editions and was translated into French 
and Spanish. Still its value has been questioned for various reasons. 
It is too much given to elaborate disquisition on familiar controversies 
of a highly academic character, and it does not offer adequate factual 
information. The markedly abstract and diffuse treatment is typical 
of Italian juridical learning of the nineteenth century and, to a great 
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extent, of the twentieth century—a residue of the scholastic way of 
thinking that was so influential in Italian legal science. 

Among writers in Spanish, the Argentinian Carlos Calvo, whose 
name we have already encountered, gained the greatest renown. His 
Droit international theorique et pratique, published in 1868 in Span¬ 
ish and later in French, became one of the most influential treatises. 
It reached the fifth and last edition in 1896, when it had grown from 
the original two to six volumes. It was also translated into Chinese. 
The work, conceived in the spirit of the continental European school, 
was by no means remarkable as legal analysis; but it presented sys¬ 
tematically a formidable array of valuable source material (Euro¬ 
pean and American) and historical statements, thus evidencing the 
positivist trend. It filled a gap, inasmuch as it set forth the Latin 
American point of view. Its authority was greatly augmented by the 
author’s reputation as a statesman. Calvo showed remarkable inde¬ 
pendence in dissociating himself from the partisans of a particular 
“American international law.” '** 

In the common-law countries the authors of textbooks and treatises 
were generally much less interested in theory than the writers belong¬ 
ing to the civil-law group. On the other hand, they greatly improved 
positivist methods by the investigation and analysis of treatises and 
cases. In the latter respect they had a vantage p>oint over the “civil- 
law” writers. Matters relating to public law are excluded from the juris¬ 
diction of the ordinary law courts to a far greater extent under the civil 
law than under the common law. Moreover, in civil-law countries, and 
especially in central Europe, court authority was not buttressed by the 
old and firm tradition characteristic of Anglo-Saxon political thought. 
In Germany, for instance, collections of court decisions did not make 
their appearance until virtually the second quarter of the nineteenth 
century, and only in its very last decades did decisions of the highest 
courts begin slowly to find their place in learned juristic treatises. 

The first two systematic works of the common-law group on inter¬ 
national law were American. In 1826 James Kent, a preeminent 
American jurist of his day, began the publication of his Commen- 
taries on American Law. The first part, which went through fourteen 
editions, presented in about two hundred pages an admirably system¬ 
atic survey of the law of nations, based primarily on English and 
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American material. His discussion of neutral commerce in war proved 
to be particularly valuable. The work was the elaboration of lectures 
he had given as a professor at Columbia College, after retiring from 
the high judicial position of Chancellor of the State of New York. 

The other American work in point, Henry \\^eaton*s Elements 
of International Law, was published in 1836.'*^ Wlieaton served the 
United States almost two decades as a diplomat, for the greater part 
as Minister Plenipotentiary in Berlin. Like Grotius, he employed the 
leisure left by diplomatic obligations for extensive scholarly studies, 
in which, even more than his contemporary, Austin, he fell under 
the influence of German legal science with its emphasis on history; 
and to this fact we owe his volume on the history of the law of na¬ 
tions.”® Although the Elements of International Ixnv? is juridically no 
match for Kent's work, personal experience made Wheaton more 
familiar with the continental material. Emphasis on diplomatic ac¬ 
tions and on cases is pronounced in his study, whose virtues were 
great enough to give it a considerable and long-lasting influence. It 
has frequently been cited in American court decisions and state 
papers. No fewer than fifteen American and English editions—twelve 
of them posthumous, the last in 1944 —have been published. There 

are, furthermore, translations into French (two), Italian, Spanish (by 
a Mexican), Japanese, and, under the direction of the Chinese gov¬ 
ernment, into Chinese (1864). 

Kent’s and Wheaton’s works may well be taken as an expression 
of the early American attitude toward international law, which shows 
little of the later emphasis upon the national American point of view. 

Among the English treatises of the nineteenth century. Sir Robert 
Phillimore’s Commentaries upon International Law (four volumes, 
including private international law, 1854-61) must be mentioned 
first. The treatise, which went into three editions, is written in the 
typical common-law fashion. Tlie author, a judge in high position, 
presents his opinions on the basis of a careful and well documented 
argument. Statesmanlike, he pays his respects to the law of nature in 
an introductory chapter, even recognizing its divine character; but 
he makes no use of it. In fact, he is a ri'pical positivist whose real con¬ 
cern is confined to the actual controversies laid before statesmen, 
diplomats, and international jurists. He may also be counted in the 
nationalist school of thought inasmuch as the book deals for the most 
part with occurrences in the area of English foreign relations. A 
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rather singular feature is his emphasis upon the right of intei^ention 
for the purpose of maintaining the “balance of power.” He strongly 
defends intervention on this ground as well as on some other (even 
religious) grounds, but entirely condemns interventions based on 
reasons not approved by him. They are nothing but “acts of violence.” 
“It is some satisfaction to an English writer that England neither di¬ 
rectly nor indirectly gave countenance to those acts of violence.” As 
in the case of Pradier-Fod^re, the work is heavily padded with copious 
quotations; these are taken not from writers but from English and 
sometimes from American state papers, government speeches, and 
cases, though the author was conversant also with continental learn¬ 
ing. Probably because of its distinctly insular flavor, the treatise has 
not been translated into any foreign language. 

In contrast to Phillimore’s somewhat old-fashioned manner, E. W. 
Halls Treatise on International Law (1880) is written in a highly 
artistic style. Hall approached his subject pragmatically and with 
great acumen, relating his argument closely to the rational basis of 
the rules under consideration. Apparently a person of strong tem¬ 
perament, he was not without bias in his opinions and selection of 
topics; for instance, expecting little from international arbitration, he 
allowed this important topic only two or three pages of the seven 
hundred and sixty-seven in the text of the fourth edition, the last 
that he himself revised (1895). There are also other gaps, and his 
documentation is fragmentary. However, the book was and has re¬ 
mained outstanding as a most readable and spirited exposition of the 
law of nations. In England the reception made four posthumous edi¬ 
tions—the last one in 1924—necessary, so that the total was eight. The 
treatise won renown also in the United States and in the Far East."^ 

It was again in England that a treatise originated which in a most 
felicitous way blended continental and Anglo-Saxon conceptions: 
F. L. Oppenheim’s International Law (first edition, 1905-1906, and 
second edition, 1912, followed by several posthumous editions). Op- 
penheim (1858-1919), who first taught in Germany and Switzerland, 
moved in 1895 to England, where he later became a professor of in¬ 
ternational law at the University of Cambridge. His International 
Law was by common consent and, through the efforts of its editor. 
Professor Lauterpacht, still is the outstanding and most frequently 
employed systematic treatise on the subject. English in spirit and 
German in method, it has developed through the succession of its 
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editions into a truly imposing repository of the learning on interna¬ 
tional law. 

A vastly different picture was exhibited by Russian literature. In 
Russia, spiritual divergence from the West greatly affected the con¬ 
ception of law. Law (in contradistinction, e.g., to religion) meant less 
to a Russian than to a Westerner. It is significant that Tolstoy as¬ 
signed to the law a rather low place in the scale of human values,”® 
and as late as 1916 the Russian sociologist Kistiakowsky wrote that 
Russian intelligentsia never had respected law and never had seen 
any value in it.^^® Characteristically enough, the Czarist judges offi¬ 
ciated in semimilitary uniforms symbolizing police power, which 
was the basis of relations between government and subjects more 
fundamentally than in the West. 

With regard to international law, the situation was particularly un¬ 
favorable. Russia had not participated in the religious and philosophi¬ 
cal movement in which the law of nations originated. Instead, By¬ 
zantine tradition prevailed in the Russian views on foreign relations. 
In the eighteenth century and later there was a gradual approxima¬ 
tion to ^Vcstem ideas, accelerated in the closing decades of Czardom. 
But, on the whole, learning in matters of international law was on 
a low level and was remote from the Russian mind. Grotius De jure 
belli ac pads was never published in Russian, except for extracts 
printed in the twentieth century.”® Until 1880 Kliibers book was, 
we know, the only systematic treatise on international law available 
in Russian, and until about the same time Russian writers had pro¬ 
duced only minor studies in the field.”' 

The situation changed, however, in 1882 when Fedor Fedorovich 
(Frederic) de Martens published his two volumes International Law 
of Civilized Nations. De Martens, the son of Lutheran, German-Baltic 
parents, was converted to orthodoxy and appointed professor of in¬ 
ternational law at the University of St. Petersburg. He became by 
far the most prominent Russian writer on international law.'” His 
method follows the civil-law pattern, especially that of the German 
school hut the spirit is different. Occupying a high position in the 
Ministr\' of Foreign Affairs in addition to the chair at the University, 
he made it his foremost concern to support the Russian cause in his 
treatise as well as in his numerous other publications. Legal argu¬ 
ment ser\-ed him rather as a means of rendering his pleas for Russian 
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claims or defenses more impressive or more palatable. A characteris¬ 
tic feature of his fundamental theory consisted in that he represented 
the bulk of the law of nations (including the law of war) as “adminis¬ 
trative” international law, the supreme principle of which was ex¬ 
pediency.*^’ De Martens’ political prominence was p>erhaps a factor 
in the success of his treatise which went through 6ve editions and 
was translated into German, French, Spanish, Serbian, Chinese, and 
Japanese. 

Turning finally to the organization of learning, we find again the 
beginning of the new era to be of marked significance. In 1869 the 
first periodical primarily dedicated to international law was founded, 
the Rcviic de droit interruztional et de legislation comparee. It was 
published in Brussels and was international as to editors and collabo¬ 
rators. It held a leading position in the field until the outbreak of 
World War II. TTie foundation of the Revue was followed in 1875 by 
the establishment of a learned society, the Institut de droit interna¬ 
tional, which was convoked in Ghent and administered from Bel¬ 
gium. Mancini and Bluntschli were among its founders, and in the 
course of time many outstanding scholars were coopted as members. 
Still the actual achievements of the Institut were not impressive. 
Belgium’s special role in this field was of course connected with her 
guaranteed neutrality. 

In the last decades of the period, and especially in the years im¬ 
mediately preceding World War I, treatises and periodicals multi¬ 
plied.*’* This was particularly true of monographs which, during the 
greater part of the nineteenth century, had been a rare phenomenon 
in the field of international law. 

In the universities the time-honored chairs and courses on the Law 
of Nature and of Nations disappeared gradually,*” the law of nations 
becoming an independent object of academic study, though some¬ 
times confounded with diplomacy.*” The teaching of the subject be¬ 
gan to be transferred to the law faculties, whereas in the early tradi¬ 
tion, as we have seen, the law of nature and of nations had been 
assigned to the philosophical faculties. The earlier tradition was main¬ 
tained in the United States, where international law was thought to 
be outside the professional objectives of the law schools.*’* 

Paralleling the general development, the scientific work on inter¬ 
national law shifted more to jurists, though the jurists never won ex- 
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elusive dominance. Diplomats, high Army and Navy officers, theolo¬ 
gians, and other persons not technically trained in the law partici¬ 
pated to no small extent in the scientific discussion of problems of 
international law. One textbook on the subject was written by an 
American general,^®* and another by an American admiral.'^® In the 
European scene the links of the subject to diplomacy and military 
affairs account for the strikingly large part played by the nobility in 
the literature of international law. 



CHAPTER VII 


From the Treaty of Versailles to 

World War 11 


THE PEACE TREATIES AND THEIR SEQUELS 


The First World War was ended by the Peace of Versailles with 
Germany and the later peace treaties of Saint-Germain with Aus¬ 
tria, of Neuilly with Bulgaria, and of Trianon with Hungary. They 
were juristically much more elaborate than any earlier peace treaty. 
Taking as their prototype the Treaty of Versailles, effective January 
lo, 1920, we shall brieHy describe their main features and conse¬ 
quences relative to international law until the outbreak of World 
War 11 (1) in the political and (2) in the nonpolitical field.‘ 

By far the most important political innovation of the peace treaties 
with reference to international law was, of course, the League of Na¬ 
tions as established by the Covenant, which formed the introductory 
part of the treaties. TTie notion of the League was rooted in Anglo- 
Saxon ideology.* President Wilson, the foremost builder and fervent 
protagonist of the League, had early dreamed of a wider union of the 
United States type and had this in mind when as President he worked 
unsuccessfully for a Pan-American Pact in connection with the Mon¬ 
roe Doctrine. In England, the idea of a league of nations had been 
voiced first, it seems, during World War I,’ though with less authority. 
Religious sentiments of Protestant lineage were a strong factor, at 
least with Wilson. There is no indication that the framers of the 
League had in their mind reminiscences of the peace plan of Abbd" de 
Saint-Pierre or other early authors. Wilson himself considered the 
plan as American in origin. The name chosen was inaccurate inas¬ 
much as the League was one of states rather than of nations, but the 
choice of the latter term properly linked the League to the law of 
nations and to the ideals and historical values associated with that 
conception. 

It is difficult to define the type of legal ties among states as created 
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by the League. The League was not a federal state of the United 
States or Swiss type—the bond among the members and the power 
of the League organs were much too tenuous for that. Much less was 
it a “superstate,” whatever this may mean. On the other hand, the 
League was not merely an "alliance”—a concept which suggests as 
its main purpose a military objective. Moreover, the notion of alli¬ 
ance” is not consonant with a world-wide organization such as was 
presented by the League. English jurists have likened the League to 
a corporation, but this view is unacceptable because the corporate 
structure is typically based on shares, that is, on a financial principle. 
If, however, a broader concept of corporation is envisaged, the analogy 
would be meaningless because of its indefiniteness. It seems that the 
League most resembled a federation of independent states {Staaten- 
bund) of the type presented by the American Confederation from 
lyyS to lySy, or by Germany from 1815 to 1866, with the difference 
that the objectives of the League were less comprehensive. However 
this may be, there was never any doubt that the League constituted a 
juristic person of international law, capable of having international 
as well as private rights and duties of its own. Switzerland, as the 
country of the site of the League, readily accepted this view. 

For the purpose of the present inquiry it is not necessary to expatiate 
on the organization of the League. SuflSce it to recall that the main 
organs were the Assembly, which was the annual conference of the 
members of the League, and the Council, composed at various times 
of eight to fifteen members and forming a kind of executive com¬ 
mittee. 

The activities of the League * started early in 1920 upon the ratifi¬ 
cation of the Treaty of Versailles. From the beginning, it was ham¬ 
pered by the absence of the United States, which was intended to be 
in a sense its moderating factor. Symptoms of weakness soon ap¬ 
peared,® and they were accentuated toward the end of the first decade 
of the League's existence. With the disastrous year 1931, marked by 
the outbreak of the economic world crisis, a rapid decline began. The 
first major defeat of the League resulted from Japan’s invasion of 
Manchuria in 1931. When the League finally took a stand duly pro¬ 
tecting China, at least in words, Japan in 1933 gave notice of her with¬ 
drawal from the League, retaining, however, her “mandates" in the 
North Pacific. By a nice piece of legalistic irony, Japan continued to 
send in her innocuous “annual reports,” politely refusing their further 
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discussion. The League proved almost powerless even toward little 
Paraguay in her war with Bolivia over the possession of the Chaco. 
When the Assembly of the League in 1934 finally arrived at a unani¬ 
mous decision against Paraguay, the latter, openly defying the League, 
declared her withdrawal. Only under strong pressure bv the United 
States, Brazil (which had left the League in 1928), and other Ameri¬ 
can states, was peace attained as late as 1938. The fatal blow to the 
prestige of the League was its retreat before Fascist Italy after Mus¬ 
solini’s invasion and conquest of Abyssinia (1936). As an instrument 
of political action, the League was terminated by the outbreak of 
World War 11 , except that in December, 1939, it expelled Soviet 
Russia because of her aggression against Finland.® Russia’s hostility, 
which resulted from this action, prevented a reconstruction of the 
League. Nevertheless, the ideological tie of the League with the United 
Nations of 1945 is obvious; also, the Charter of the United Nations 
embodies numerous features of the Covenant of the League. 

Tire political functions of the League were dual. On the one hand 
it was entrusted with specific duties relative to the execution of the 
peace treaties; on the other hand, the League was dedicated—in the 
words of the Covenant—to the achievement “of international peace 
and security.” This meant in the first place the maintenance of the 
status quo as set up by the peace treaties; but broader policies looking 
toward the establishment of a peaceful atmosphere under the rule of 
international law were at the same time envisaged and emphasized in 
the Covenant. 

In connection with the execution of the peace treaties, there were 
assigned to the League the trusteeship of the Saar Basin ’ and the 
preparation and supervision of the final plebiscite there in Upper 
Silesia; * the organization and supervision of the regime for the Free 
City of Danzig; the exercise of certain functions in the matter of the 
“mandates”; and the protection of national minorities. Tlie latter task 
was conferred upon the League by the peace treaties and various other 
international arrangements.® Minorities were thereby accorded far- 
reaching political, religious, educational, and linguistic rights. While 
in this connection the League was heavily criticized as not having done 
all that was within its power,*® its other administrative functions were 
on the whole discharged without major disturbances or controver¬ 
sies. 

The League was unsuccessful, however, in its struggle for broader 
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political objectives. Its efforts toward the limitation of armaments, as 
intended by the Covenant, failed entirely ”—a failure which, in 1933, 
gave the Hitler government a pretext for its ominous withdrawal from 
the League. 

Nevertheless, we may credit the League spiritually and politically 
with the Locarno Pact of 1925, in which France, Germany, and 
Belgium pledged themselves to a mutual policy of nonaggression, 
while at the same time the inviolability of their common frontiers 
was guaranteed by England and Italy. The Pact embodied arbitra¬ 
tion agreements between Germany on the one hand and France, 
Poland, Belgium, and Czechoslovakia on the other, and it provided 
machinery also for the peaceful settlement of nonjusticiable disputes. 
The Pact was followed by Germany's entry into the League. Still, the 
improvement in the political situation lasted only a few years. In 1936 
the Pact was terminated by Germany. 

Another dramatic effort toward the achievement of international 
peace was undertaken in 1928 by the Pact of Paris, better known as 
the Kellogg Pact, for the Renunciation of War. The French Foreign 
Minister, Briand, and the American Secretary of State, Kellogg, were 
its outstanding sponsors. Unlike the Locarno Pact, the Kellogg Pact 
did not refer to the obligations under the League Covenant; but spirit¬ 
ually it was connected with the work of the League. The signatory 
powers renounced war as an instrument of national policy in their 
relations with each other, and they pledged themselves to seek the 
solution of their controversies by pacific means only. It was a triumph 
of American pacifism. Many people believed that the Pact inaugurated 
a new era of international law, but such belief was soon to fade. In 
no way did the Pact impede its signatories in the pursuance of aggres¬ 
sive and bellicose plans. When Japan, one of the signatories, invaded 
Manchuria in 1931, Secretary of State Stimson declared the United 
States could not admit the legality of any situation or agreement 
brought about by means violative of the Kellogg Pact (“Stimson 
Doctrine of Nonrecognition”); and this was followed by a similar 
resolution by the League of Nations.^® At the time of Pearl Harbor, 
Japan was still bound by the Kellogg Pact. 

Next to the League, historically the most interesting politico-legal 
feature of the peace treaties was probably the institution of the 
mandates,^® under which territories ceded by the defeated powers 
were turned over to various Allied powers. The mandates, a novel 
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device in international law, were a substitute for annexation, which 
would have been the customary solution; but the latter was, on 
principle, rejected by President Wilson. "Mandate," a term taken from 
Roman law, suggests a delegation of power by the League, holder of 
supreme authority, to the "mandatory” state. In reality, the mandate 
gave such a state full political dominance; it differed from annexa¬ 
tion only by an obligation to render annual reports and by a number 
of duties or prohibitions, the observance of which was practically left 
to the discretion of the mandatory. An instance in point was Japan 
which, contrary to the terms of her mandates, erected in the man¬ 
dated territories military and naval bases that were adroitly concealed 
from the eyes of foreign visitors. By no means were the mandates a 
fortunate creation. 

Other important aspects of legal history are presented by the pro¬ 
visions of the Treaty of Versailles regarding the responsibility for the 
war and for actions of warfare.'* According to Article 251 of the 
Treaty, the victorious governments affirmed, and Germany accepted, 
the responsibility of Germany and her allies for causing all the loss 
and damage to which the victorious powers and their nationals "had 
been subjected as a consequence of the war imposed on them by the 
aggression of Germany and her allies." Tliis phrase was tantamount 
to a declaration and confession that Germany was primarily guilty 
of having started the war; in other words, that her war was "unjust." 
The fact that the victorious powers acted as judges on this question 
was consonant with the earlier doctrine, though there was in it no 
basis for imposing upon the vanquished a formal confession of guilt. 
With respect to Germany, the question of guilt was at least clouded 
by the manifest fact of Austria’s first aggression; and the whole con¬ 
catenation of circumstances raised problems pertaining more to the 
province of the historian than to that of the jurist. Whatever the 
merits of the question. Article 231 became not only the focus of 
German denunciation of the Treaty of Versailles but the rallying 
center for the sinister forces that precipitated World War II. 

In close connection with the general idea underlying Article 231, 
the Treaty provided for the extradition to the Allies of the former 
German Emperor, who was to be tried, "according to the highest mo¬ 
tives of international policy," "for a supreme offense against interna¬ 
tional morality and the sanctity of treaties,” phrases suggesting, in 
the first place, a political rather than a legal basis^t»fflfM^fhcnt As 
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is well known, the extradition of the Kaiser did not take place be¬ 
cause the government of the Netherlands, where he had fled, insisted 
on its right to grant asylum to political refugees—an attitude in which 
the victorious powers acquiesced. 

The Treaty provided also for the trial before courts of the victori¬ 
ous powers of Germans who had committed crimes violative of the 
law and customs of war, or crimes against nationals of the victorious 
powers. TTiese provisions, especially those concerning war crimes, re¬ 
mained within the boundaries of international law. Actually, the Allies 
left these trials to the German courts, with very unsatisfactory results. 
However, this part of the Treaty created a precedent which was to 
exhibit its potency after World War II. Still, one must not over¬ 
look the fact that Hitler and his associates were not for a moment de¬ 
terred by the existence of the precedent or by the sternest warnings 
of the Allied Powers from committing the most gruesome war crimes 
in history. 

In the nonpolitical field, the effects of the peace treaties appeared 
in manifold activities of the League and of other institutions cre¬ 
ated by the treaties. We are concerned only with activities related 
to international law. 

In this respect, the efforts of the League took the form of multi¬ 
partite and open treaties on a large scale; but their success was disap¬ 
pointingly slight.” Sometimes the draft agreements of the League 
did not lead to signatures; or they were signed but not ratified at all, 
or not by the required number of states; if effective, they often re¬ 
mained insignificant because of the small number of major signa¬ 
tories, or because of unsatisfactor)' implementation on the part of 
the national legislatures or administrations, or for other reasons. 

The economic policies of the League were guided by the philosophy 
of economic liberalism of the English type, sponsoring measures con¬ 
ducive to freedom of commerce and to economic cooperation. In 
doing so the League struggled heavily against the tide. Its most useful 
work in the legal-economic area was probably the Geneva uniform 
laws on bills of exchange and on checks (1930),” which were ratified 
by a great number of important states, though not by the common- 
law countries. Still, these laws, which established some measure of 
uniformity in a commercially vital matter over a wide area, were 
merely a slightly revised version of conventions which had been 
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signed shortly before the outbreak of World War I, as a result of 
conferences held at The Hague from 1910 to 1912. 

Among the original contributions of the League were the two Ge¬ 
neva treaties on commercial arbitration of 1923 and 1927 which {1) 
made commercial and, to a certain extent, noncommercial arbitra¬ 
tion clauses binding between private parties of different countries, 
and (2) rendered enforceable awards issued on the basis of such 
clauses. While ratifications were satisfactory, application was diffi¬ 
cult.** A worth-while objective was furthermore pursued by a con¬ 
vention of 1923 for the simplification of customs formalities (com¬ 
mercial policy was not involved); but, with respect to its more im¬ 
portant points, the convention did no more than proclaim principles 
to be made effective by the national legislaton at their discretion. Tlie 
practical effect was of little account, except that provisions of the 
convention were sometimes incorporated into bilateral commercial 
treaties. Another Geneva convention of an economic character pro¬ 
vided for the suppression of counterfeiting of currency (1929). 
Though it, too, was ratified by a considerable number of the greater 
states, no practical application is known. Better results were reached 
in the international law of communications, especially through the 
multipartite and open convention of 1923 on the international regime 
of railways, which was aimed at establishing uniformity in technical 
matters. International air traffic was regulated on a large scale virtually 
outside the League through the International Commission for Air 
Navigation, created by the multipartite and open Convention for 
the Regulation of Aerial Navigation concluded in 1919 at Paris. The 
Commission was to work under the direction of the League, but it 
remained practically independent. 

In a number of instances the League procured financial assistance 
for distressed countries; yet in this respect the notion of international 
cooperation was overshadowed by political considerations in the in¬ 
terest of the status quo.^*^ The foremost example was the loan in 1922 
to Austria under the auspices of the League and under the guarantee 
of Great Britain, France, Italy, and other League states. The loan was 
notable from a legal point of view because Austria undertook not to 
‘alienate her independence,” which the guarantor powers on their 
part pledged themselves to respect. ITie “independence” clause be¬ 
came the object of a highly controversial opinion of the Permanent 
Court of International Justice.** 
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The Leaguers endeavor in international legislation and adminis¬ 
tration extended, furthermore, to a great many humanitarian under¬ 
takings partly started in the preceding period: the fight against epi¬ 
demics; suppression of the opium and slave trafiic; education and 
child welfare; and aid to refugees driven from their countries by the 
war. In the aid to refugees, a remarkable achievement was attained 
under the inspiring leadership of the Norwegian explorer, Fridtjof 
Nansen, as High Commissioner of the League. To him must be at¬ 
tributed the introduction of a new international document, the “Nan¬ 
sen passport,” which served as official identification certificate for a 
refugee unable to obtain a passport from his or her own country be¬ 
cause of loss of citizenship or some other reason. Among the treaties 
concluded under the auspices of the League, the Convention of 1925 
for the suppression of the circulation of and traffic in obscene publi¬ 
cations, and the revisions of some of the older conventions (on opium, 
slavery, and traffic in women and children), were the most important. 

International law was the immediate object of the First (and 
only) Conference on the Progressive Codification of International 
Law held under the auspices of the League in 1930 at The Hague; 
but the results of the conference were most unsatisfactory.” 

In striking contrast to the consummated efforts, the amount of 
preparatory and research work done by the League was formidable 
indeed; ” as early as 1935 the number of separate documents it pub¬ 
lished was estimated at more than four thousand.” They contain 
much valuable information for future international legislation and 
historical inquiry. At the same time the mass of publications reflects 
the inherent difficulties and the many frictions that hampered the 
pursuits of the League. 

Next to the League itself, the International Labor Organization ” 
played an important role in the nonpolitical field. While linked to 
the League, it was on the whole an independent institution, and some 
of whose members were not associated with the League—for instance, 
the United States, a member from 1934. The Organization was com¬ 
posed of a General Conference of Representatives, convened at least 
once a year, ordinarily at Geneva prior to World War II, and an In¬ 
ternational Labor Office, also seated at Geneva. Each government 
nominated four delegates, among them a representative of the em¬ 
ployers and a representative of the workers. Similarly, of the thirty- 
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two members of the board (“Governing Body”) sixteen were chosen 
by the employer and worker delegates—eight by each group; sixteen 
were government representatives. In the Conference and the Govern¬ 
ing Body the employers and the workers were supposed to vote inde¬ 
pendently of their governments. This adoption of democratic prin¬ 
ciples was a remarkable novelty in international law, which had pre¬ 
viously known only of government delegates casting a unified vote. 
The new feature was the main reason for the inability of the Organiza¬ 
tion to collaborate with totalitarian regimes. Soviet Russia belonged 
to the Organization during its membership in the League (1934- 
1939), but practically limited its delegates to the role of observers.^® 
The chief contribution of the Organization to international law con¬ 
sisted of “draft conventions.” If these were carried in the Conference 
by a two-thirds majority the member states were required to submit 
them within a certain period to the competent national authorities 
for a decision on ratification. Up to 1929, hventv-seven conventions 
were adopted, which received on the average a little more than twenty 
ratifications each. In 1927 the curve of ratifications began to decline; 
after 1929 ratifications were only sporadic.®’ Among the ratih’ing 
states, the small and smallest countries were conspicuous. Besides, 
ratification here, as elsewhere, did not invariably mean execution. 
Even if one takes into account that, conversely, the approval of a 
competent national authority without ratification might have had the 
desired effect, the impression remains that in terms of international 
law the work of the Organization was not effective. This is not meant 
to deny the Organization’s usefulness. In a way, the Organization 
reflects, in terms of international law, the ascending influence of 
the working class. Manifest achievements in research, information, 
advice, propaganda for better working conditions, political rapproche¬ 
ment, and so forth are outside the scope of the present inquiry.®* 

The Organization has survived the collapse of the League. Its Office 
moved to Montreal in 1940 but returned to Geneva later. Its work 
continues. 

Another original creation for which the peace treaties were responsi¬ 
ble was the clearing procedure for prewar debts payable between 
former enemies; for example, between English creditors and German 
debtors, or vice versa.®® Debtors falling under this provision were pro¬ 
hibited from making direct payments to their creditors, who, in turn, 
were prohibited from accepting such payments. Instead, the settle- 
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ment was to be carried out through clearing offices established by 
every signatory state (unless a victorious state wished to refrain from 
the procedure). Each debtor had to make payment in his national 
currency to his national office, and each creditor would receive pay¬ 
ment in his national currency from his office, while the offices would 
credit and debit each other correspondingly and settle the accounts 
by set-off and payment (or equivalent disposition) of the balances. 
The procedure served to retard renewed business collaboration be¬ 
tween former enemies. At the same time, the treaty provided for a 
“revaluation” of the greatly depreciated German mark with the result 
that the debtor office had to pay mark debts in English pounds (or, 
in the case of another opposing office, in the latter’s money) at the 
much higher prewar ratio under the guarantee of the government. 
The outcome was, in the case of Germany, a considerable increment 
in the reparation debt, but the knot was cut through Germany's in¬ 
solvency. The whole machinerj', anticipating the later conventions 
on exchange control, was probably the most complicated and irritat¬ 
ing ever set up in international legal relations. 

Indirectly, the Treaty of Versailles gave rise to the Bank for Inter¬ 
national Settlements at Basle.^® Directly, the Bank owed its existence 
to the Hague Conventions of 1930 regarding the settlement of the 
reparations owed by Germany under the Treaty of Versailles. The 
Bank had the same international features as the State Bank of Mo¬ 
rocco; in addition, its functions were international in the double sense 
that it was entrusted with the service of the reparations and was au¬ 
thorized to promote international cooperation in financial and com¬ 
mercial matters. In this second function the Bank achieved very 
little. It was a far cry from the later International Bank for Reconstruc¬ 
tion and Development. A curious event in the life of the Basle Bank 
aroused much comment.^^ Tlirough the annexation of Czechoslo¬ 
vakia. Hitler Germany, already in possession of the Austrian shares, 
had in addition acquired the Czechoslovakian shares and domina¬ 
tion over the Czechoslovakian National Bank. The latter had a gold 
deposit with the Bank for International Settlements, which in turn 
held the gold in a deposit with the Bank of England. When, upon 
the order of the Czechoslovakian bank—that is, actually on German 
order—the Bank for International Settlements transferred the gold 
to the Reichsbank a few months before the outbreak of the war, the 
Chamberlain cabinet, over strong parliamentary opposition, allowed 



Developments Outside the Peace Treaties 261 

the gold to be delivered to Hitler, although this was by no means a 
clear case for the German government. 

INTERNATIONAL-I-.\W DEVELOPMENTS NOT CONNECTED 

WITH THE PEACE TREATIES 

In the interval between the World Wars, international state prac¬ 
tice underwent various changes in the political as well as in the eco¬ 
nomic sphere outside the orbit of the peace treaties. 

Among the political events, the emergence of the Soviet Union 
and its impact on international law require separate discussion {infra, 
page 285). The other political developments of the period are less 
important. From a juridical point of view the accomplishments of 
the International Union of American Republics offer a particular 
interest. Founded, as was seen, in 1890, it belongs in historical per¬ 
spective more to this period. It operated through government con¬ 
ferences and a permanent secretariat in Washington, the Pan-Ameri¬ 
can Union—a title somewhat inexact because of the absence of Can¬ 
ada. The International Union was dedicated to the promotion of 
inter-American relations in the political, economic, and cultural 
spheres. Subsequent to the creation of the League of Nations, the 
Union became a kind of American counterpart or supplement of 
this. Beginning with the Sixth inter-American Conference at Havana 
in 1928, it undertook, like the League, the large-scale preparation of 
multipartite treaties.*® Among them was the Antiwar Pact of Non¬ 
aggression and Conciliation (sometimes called the Saavedra Lamas 
Treaty, in honor of the Argentine Foreign Minister), entered into 
on the initiative of Argentina at Rio de Janeiro in 1933. The treaty, 
supplementing the Kellogg Pact and elaborated by later agreements, 
inaugurated an inter-American policy of solidarity in the case of 
aggression against American states. That policy proved effective dur¬ 
ing World War II in the diplomatic and economic 6ght against the 
Axis.*^ 

The objects of the other inter-American conventions were most 
diversified. The lengthy Convention on Private International Law 
(1928) prepared by the Cuban jurist Bustamante (hence, “Code 
Bustamante”) received fifteen ratifications, among which, however, 
the Brazilian was the only important one. TTiere is little evidence of 
its application in practice. Here, as in other cases, ratification seems 
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to have been widely a matter of courtesy or the result of a desire to 
adorn statute books with impressive-looking international documents. 
A Convention on Rights and Duties of States in the Event of Civil 
Strife (1928) was helpful in precluding foreign assistance to local re¬ 
volts. The 1933 Convention on the Rights and Duties of States is inter¬ 
esting as recognizing the doctrine of fundamental state rights. Still 
other treaties dealt with political asylum, status of aliens, extradition, 
and aviation,®® but they all remained insignificant because of the pau¬ 
city of ratifications and for other reasons. All in all, the results of the 
Union's treaty-making efforts were no more encouraging than those 
of the League. 

Regional developments of a political character appeared further¬ 
more within the British Empire and in the Near East. In the British 
Empire, the self-governing Dominions, Australia, Canada, the Irish 
Free State, New Zealand, and South Africa, rose well-nigh to inde¬ 
pendence, bringing to a climax earlier developments. The Statute of 
Westminster (1931) confirmed the full autonomous statehood of the 
Dominions. Since then the Dominions have been full-fledged partici¬ 
pants of international law. A parallel evolution was the transformation 
of Iraq (1932) from a mandate into an independent state. The ad¬ 
vancement of the Near East territories toward independence was 
further indicated by the multilateral Treaty of Montreux (1936) 
which abolished the Egyptian Mixed Tribunals by 1949. The centrifu¬ 
gal trend within the orbit of the democratic powers, evidenced also 
by the promise of independence by the United States to the Philip¬ 
pines (1934), contrasted strikingly with the aggrandizing policies of 
the totalitarian powers exemplified in the annexation of Austria by 
Hitler and of Abyssinia by Mussolini. 

Nonpolitical international developments unconnected with the 
peace treaties loom larger in the interv'al between the World Wars. 
This is particularly true of commercial ®® and monetary relations. The 
pattern of treaties of commerce as formed in the late nineteenth cen¬ 
tury persisted on the whole during the riventieth, but sjTnptoms of 
crisis had appeared even before World War I. Technological progress 
and greatly improved communications, by intensifying competition 
among the nations, brought into relief the gratuitous advantages 
which, under the most-favored-nation clause, accrued to a most- 
favored nation as a result of any tariff concession made by the obli- 
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gated nation to a third state. Various devices were early invented to 
prevent this consequence. A certain renown was won by a clause in 
the German-Swiss Commercial Treaty of 1904 in which Germany 
conceded to Switzerland a reduced tariff for female calves “reared at 
a spot 300 meters above sea level” with “at least one month of graz¬ 
ing at a spot at least 800 meters above sea level.” Such cah-es the 
Netherlands and other most-favored nations certainly could not pro¬ 
duce. The example is extreme but by no means isolated. Generally 
speaking, undesired effects of the most-favored-nation clause were 
often eliminated by an appropriate refinement of tariff classification.*^ 
Moreover, exclusive reciprocal tariff preferences were created on a 
large scale in 1932 by the Ottawa Conference among England and 
the Dominions, weakening thereby the position of “most-favored” 
nations.** 

The familiar system of commercial treaties was further disturbed 
by the emergence of totalitarian regimes. Where the full power of 
such a regime was put behind export and import transactions—by 
way of state monopolies, by subsidies, or otherwise—the free interplay 
of competitive forces, basis of that system, was destroyed. Especially 
in Soviet practice, the pattern of commercial treaties undei^vcnt great 
changes. “International bills of rights” on the basis of the national- 
treatment clause were out of the question, while the position of the 
monopolistic commercial agencies to be established by the Soviets 
in the cocontracting country had to be defined by the treaty. 

But these changes in the legal structure of international economic 
relations were slight if compared with the effects of the upheaval 
CTused in 1931 by the outbreak of the world monetary crisis. Originat- 
mg in Austria, sore spot of the European political-economic structure, 
the crisis spread like wildfire, first to Germany, then to England, and 
finally it ravaged the whole world. The gold standard, precious product 
of a long and progressive development, was shattered with lightning 
speed, yielding to the circulation of unredeemable paper money. In¬ 
ternational stabilizing agreements, a novelty in international law,** 
were employed to stem the tide but were sliort-lived. The “Gold 
Bloc” was formed in 1933 among the countries of the former Latin 
Monetary Union, in conjunction with Poland and the Netherlands, in 
order to uphold the free operation of the gold standard at the then 
existing lowered parities of their currencies; but in 1934 Poland, Italy, 
and Belgium, too weak for such an undertaking, left the Bloc, which 
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definitely broke down in 1936. In 1934, Great Britain, some Domin¬ 
ions, and the Scandinavian countries formed the “Sterling Bloc,” the 
aim of which was to align the international values of their curren¬ 
cies on the basis of the value of the pound, to be buttressed by the 
stabilization fund of the English Treasury. Finally, in 1936, the so- 
called Tripartite Agreement was concluded between the United States, 
Great Britain, and France, heralding a common monetary policy and 
making American gold available under certain terms to the contract¬ 
ing states. Belgium, the Netherlands, and Switzerland joined the 
agreement in the same year. Under the impact of World War II, 
the Tripartite Agreement lost its significance; the Sterling Bloc per¬ 
sisted but was weakened. All three of the stabilizing anangements 
were more or less informal and easily dissolvable (“gentlemen’s agree- 
ments”); the steadily and perilously changing political situation no 
longer admitted of long-term obligations, at least in the monetary 
field. 

Where countries, through international understandings or other¬ 
wise, were unable to secure gold or foreign currency necessary for the 
payment of their debts to other countries, governments with ever 
increasing rigidity resorted to exchange control, that is, to government 
control over gold and foreign cunency as well as over payments to or 
from foreign countries. Under a fully developed system of exchange 
control, all payments to foreign creditors, and even the acceptance of 
pajments from abroad, required a government license. This system 
was bound to entail complete economic and financial seclusion, such 
as no country can afford in the long run; it therefore called for supple¬ 
mentary international agreements aimed at procuring foreign com¬ 
modities under terms reducing the transfer of gold or currency to 
the other country to a minimum. These “transfer-saving” agreements 
were sometimes designed for an exchange of equivalent quantities of 
certain products of the two countries concerned (barter agreements). 
Others (clearing agreements) established a complicated clearing ma¬ 
chinery of the type found in the peace treaties, so that the reciprocal 
debts (for instance, debts of a Swiss resident to a German resident, or 
vice versa) were settled as far as possible through a set-off between the 
two national clearing offices. Tliese devices were in large-scale use on 
the European Continent. 

The impact of the monetary developments upon commercial rela¬ 
tions was considerable. In order to cut down payments to foreign 
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countries, import quotas—that is, maximal quantities allowed for im¬ 
ports—were introduced, together with other restrictive measures, such 
as the requirement of licenses for imports and exports/® Commercial 
agreements tended to become strictly bilateral inasmuch as they 
contemplated a balanced exchange of goods exclusively between two 
countries through governmental regulation. The most-favored-nation 
clause, weakened anyhow, lost in frequency, and the typical period 
of commercial treaties—five years—^^'as reduced to one year or less. 

In several important aspects, therefore, the value of commercial trea¬ 
ties was diminished. The League’s attempts to stem the flood remained 

futile. 

In this turmoil, the United States, as the foremost sponsor of an 
economic philosophy based on private enterprise, gave its support to 
the hitherto accepted ways of world trade. Though clinging to high 
tariffs, the United States in 1925 made a concession to economic lib¬ 
eralism by turning from the conditional to the unconditional type of 
the most-favored-nation clause. In i 9 ? 4 ' fohowing the stabilization 
of the dollar, the country embarked under the New Deal on a policy 
of reciprocal trade agreements based on tariff reduction and most- 
favored-nation clauses.^^ American legislation even provided that all 
countries—not only the most-favored ones—should benefit from 
agreed reductions of tariffs (“generalization clause ). By *939 ^bout 
twenty agreements of that type were concluded; but with the grow¬ 
ing crisis it proved necessary to provide for novel escape clauses per¬ 
mitting one-sided withdrawal from the agreement on the contingency 
of the introduction of quotas, or in case of wide fluctuations of the 
rate of exchange; and vague provisions tried to meet the establishment 
of new monopolies and the initiation of new disruptive policies. 
These arrangements further diminished the legal strength of com¬ 
mercial agreements. 

While the legal structure of international commerce, as evolved in 
the nineteenth century, was shaken to its foundations, there emerged 
at the same time a new type of compact for the international exchange 
of goods, “commodity-control agreements ** which were aimed at a 
regulation—world-wide or over vast areas of production and distri¬ 
bution of certain basic raw materials. These multipartite agreements 
pursued objectives broader than did the Sugar Convention of 1902 
which had limited its operation mainly to the abolition of export 
bounties. The new compacts were called forth by the chaotic market 
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conditions which had arisen during the monetary crisis and even be¬ 
fore. Primarily, they were designed in the interest of the producers, 
though ordinarily the interest of the consumers was equally empha¬ 
sized. The most elaborate and stringent among them was the 1937 
Agreement Regarding the Regulation of Production and Marketing 
of Sugar, which was a full-fledged international convention; but for 
the most part the agreements were in the nature of administrative 
anangements that did not require ratification and were therefore more 
easily amendable. The chief examples of the latter are the 1934 Agree¬ 
ment to Regulate Production and Export of Rubber and the 1937 
Agreement on the International Tin Control Scheme. The chief pro¬ 
ducing or export countries, and sometimes consuming countries, were 
the participants. The United States joined the Sugar but not the Rub¬ 
ber Agreement. Regulation was based principally on export quotas 
in order to counteract overproduction; in the case of the Sugar Agree¬ 
ment, American import quotas were likewise set because of the crucial 
importance of the American market. In ever)' agreement an elaborate 
organization was set up which centered in a governing body (Interna¬ 
tional Sugar Council, International Rubber Regulation Committee, 
International Tin Committee—all at I-,ondon). These bodies were 
composed of delegates of the contracting states, with the voting power 
graded according to the exporting or importing capacity of the coun- 
try —an interesting contribution by state practice to the issue of 
equality of states. World War 11 disrupted the operation of the 
agreements. 

New efforts toward limitation of armaments resulted in some naval 
agreements, all of passing significance.^® Particularly, on the initiative 
of the United States, a Treaty for the Limitation of Naval Armaments 
was concluded in 1922 at Washington by France, Great Britain, Italy, 
Japan, and the United States. It obligated the powers to the "scrap¬ 
ping” of certain warships, in addition to limitations on the number 
of warships and the caliber of guns. The treaty was denounced by 
Japan in December, 1934, terminated at the end of 1936. 

Progress in the humanization of warfare was accomplished in¬ 
dependently of the work of the League by two momentous multi¬ 
lateral conventions signed at Geneva in 1929: one amending the Red 
Cross Convention, and the other regulating the Treatment of Pris¬ 
oners of War, thereby replacing a chapter of the Hague Convention 
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concerning the Laws and Customs of War on Land. Both conventions 
brought about considerable progress. The 6rst extended the Red 
Cross Convention to aircraft used as a means of medical transport. 
The second conferred upon the neutral powers entrusted with the 
protection of prisoners of war the legal status necessary for efficient 
execution of their task—a great improvement; it also forbade the 
taking of reprisals against prisoners. Rejecting the general-participa¬ 
tion clause, the new treaties provided that they were binding upon 
those belligerents who were parties thereto. Ratifications were numer¬ 
ous and included, in the case of the Red Cross Convention, practically 
all important countries.^’ The new Convention on Prisoners of War 
was not adopted by Soviet Russia or Japan. A Soviet project on tlie 
same subject significantly did not provide for supervision by a neutral 
power; ** and as to the Japanese, their inhuman contempt for prisoners 
of war, Japanese or enemy, was apparently one of their motives for 
not rati^ing the convention. 

In the humanization of maritime warfare, the experiences of World 
War I led in 1956 to a convention limiting submarine warfare against 
merchantmen; but early in World War 11 the convention was dis¬ 
regarded by Germany, one of its signatories, and thereupon abandoned 
by the other powers. 

The concussion of the neutrality concept which had begun in 
World War I was felt throughout the period.®® The League Covenant 
itself declared that a member resorting to war contrary to the Cove¬ 
nant should be deemed to have committed an act of war against all 
other members, and that the latter should discontinue trade and finan¬ 
cial relations with him; collective military sanction, too, could be au¬ 
thorized. This rule was interpreted by some as the end of neutrality, 
whereas, in the opinion of others,“ the effect was only that participa¬ 
tion in sanctions under the Covenant would not entirely obliterate the 
neutral position of the participant. 

As a matter of fact, when in 1935 the members of the League found 
Italy guilty of having violated the Covenant through her attack upon 
Abyssinia, and in part resorted to economic sanctions against Italy, 
they still considered themselves as neutrals. TTiis was clearly a re¬ 
stricted neutrality.®* A similar type of neutrality, based on collective 
policies, was envisaged by the inter-American treaties of 1933 and 
1936 •• and canied out during World War II by the American re¬ 
publics. Soon after the outbreak of the war they established a zone 
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of security around the American continent not to be entered by the 
belligerents (Declaration of Panama, 1939)* Thus, the “war zones^^ 
of World War I were paralleled by something like a “nonwar zone.” 
While this measure did not contradict the fundamental rule of neu¬ 
trality as one of impartiality. Hitler’s declaration of war against the 
United States led in 1942 to a well organized and far-Hung economic 
cooperation of the American republics against the Axis Powers (Reso¬ 
lution of Rio de Janeiro, 1942), mainly on the basis of a declaration 
adopted in 1940 at Havana, according to which any aggression by a 
non-American state against an American state should be considered 
as an aggression against all of the signatory American states. 

The Axis Powers had not been members to the agreement, and so 
one would overstrain the term “neutrality” by applying it to the co¬ 
operation of the Latin American republics with the United States in 
World War II. Rather should their attitude be likened to “non¬ 
belligerency” such as declared by Italy at the beginning of the war. 
Whatever the terminology, there seems to develop among the states 
a new condition in war, which is characterized by support to one bellig¬ 
erent party without direct participation in warfare. 

The trend, however, was not invariably along this line, at least 
not before the outbreak of World War II; quite the contrary, the 
experience of World War I induced a number of states to strive for 
unrestricted neutrality in the event of a new w'ar. On this score the 
United States was leading by her neutrality legislation, especially by 
her Neutrality Act of according to which goods for belligerents 
were to be transported exclusively on foreign ships and paid for be¬ 
fore leaving this country. This measure, again impartial toward all of 
the future belligerents, was a futile attempt to avoid involvements 
similar to those which had drawn the country into World War I. 

INTERNATIONAL DISPUTES AND JUDICIAL ORGANIZATIONS 

In the judicial administration of international law, the interwar 
period was definitely one of progress, in which the founding of the 
Permanent Court of International Justice was the outstanding event.®* 
Created under a provision of the Covenant of the League, the Court 
came to life in 1921 through the signature and ratification by the ma¬ 
jority of the League members of the “Statute” of the Court, which 
had been drafted under the auspices of the League by a committee 
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of outstanding experts on international law. In the title of the Court, 
in which the omission of the term “arbitral’' was noteworthy, the word 
“Justice” indicated the exclusive role of international Imv; “arbitra¬ 
tors” often resort to considerations of a purely equitable character. 

The Court was established at The Hague in the stately Peace Palace 
donated by Andrew Carnegie. It consisted of eleven (later, fifteen) 
judges appointed for nine years. In contrast to the Permanent Court 
of Arbitration, the parties to a litigation had no influence upon the 
composition of the bench except in a case where the Court included 
on the bench a judge of the nationality of one of the parties—in this 
situation, the other party was allowed to choose one of its nationals 
(or another person) to sit as judge. 

According to its Statute, the Court had to apply: (1) international 
conventions recogni2ed by the contesting states; (2) international 
custom, as evidence of a general practice accepted as law; (3) the gen¬ 
eral principles of law recognized by civilized nations; (4) subsidiarily, 
judicial decisions and the teachings of the most highly qualified pub¬ 
licists of the various nations. This fourfold direction—which has been 
adopted by the Charter of the United Nations for the new “Interna¬ 
tional Court of Justice”—enabled the Court to bridge the yawning 
gaps of the law of nations in each particular case, that is, for practical 
purposes, to set new rules. Custom, as we have seen, is for the most 
part vague and controversial. However, the “general principles of 
law recognized by civilized nations” constitute a vast store of applica¬ 
ble norms. The elevation of these principles, which spring from the 
national legal systems, to the rank of an international source, is of 
unusual interest historically: it means the revival of the jus gentium 
of old as set forth by the Romans and refined by Suarez, except that 
the two elements of jus gentium —viz., international and universal 
law (which Sudrez separated)—are now rcassociated in a new order 
of thought. The reference to the teachings of “publicists” brings into 
relief the cocreative function of science. This feature stems ultimately 
from civil-law usage, but is in accord with the particular practice of 
the Anglo-Saxon countries in matters of international law.** 

Among the countries standing aloof from the Permanent Court 
the United States and Soviet Russia were conspicuous. After pro¬ 
tracted negotiations an official protocol for the accession of the United 
States was drafted in 1929, stipulating heavy reservations in favor of 
this country. The reservations were approved by the members of the 
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Court organization, but when Snally in 1935 the draft was voted on 
in the United States Senate, it was defeated because it did not re¬ 
ceive the necessary two-thirds majority, fifty-two senators voting pro 
and thirty-six contra. The defeat w'as all the more striking as the ac¬ 
cession would have laid a minimum of legal obligations upon the 
United States. This followed not only from the reservations agreed 
upon, but even more from the fact that under the Statute of the Court 
no state was bound to submit to the jurisdiction of the Court in any 
particular case. 

In general, the latter limitation was a fundamental weakness in the 
Court’s structure. But at least a remedy was provided under the Statute 
by way of an “optional" clause. By signing that clause, a government 
undertook to accept the Court’s compulsory jurisdiction in disputes 
with every other government making the same declaration; namely, 
in legal disputes concerning (a) a question of international law such 
as the interpretation of a treaty, (b) the existence of a fact which 
would constitute a breach of an international obligation, and (c) the 
reparation to be made for such a breach. In a long drawn-out process, 
the “optional" clause was ostensibly accepted by forty-five govern¬ 
ments, but for the most part with time limitations resulting in a 
gradual decrease of the participants. Besides, the declarations of ac¬ 
ceptance were generally conditional, a particularly incisive condition 
(set, e.g., by Great Britain) being that the dispute must not "fall ex¬ 
clusively within the jurisdiction of the accepting state." 

Eleven cases were actually brought to the Court under the optional 
clause but only in four cases (two of them were really one) did the 
parties agree on the point of jurisdiction.®* In the seven other cases 
lack of jurisdiction was asserted or indicated by the defendant. Twice 
the Court declined to take jurisdiction; in a third case it assumed juris¬ 
diction but only in part. In the remaining four cases, for one reason 
or another, no decision on jurisdiction was reached. This record of 
the optional clause is certainly not encouraging. The most important 
case decided under the optional clause was a Norwegian-Danish con¬ 
troversy on sovereignty over certain parts of eastern Greenland. The 
judgment, which contributed important views to the doctrine of ac¬ 
quisition of sovereignty through occupation, went to Denmark. 

Under the auspices of the League, the General Act for the Pacific 
Settlement of International Disputes was concluded in 1928. This was 
an open multipartite convention by which the contracting powers, in 
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the absence of submission to another international tribunal, accepted 
the compulsory jurisdiction of the Permanent Court in regard to fu¬ 
ture conflicts with each other involving their respective rights (“justi¬ 
ciable" conflicts). For the settlement of other (“nonjusticiable," that 
is, purely political) conflicts, a special arbitral procedure was pro¬ 
vided. The Act was adopted by more than twenty states, including 
Great Britain and France, but it was never applied. 

Jurisdiction was, however, conferred upon the Permanent Court ex¬ 
clusively or alternatively with other tribunals, by hundreds of interna¬ 
tional agreements,*^ for instance by general arbitration treaties—they 
are the largest group, numbering about one hundred seventy-five—by 
commercial treaties, by conventions drafted within the International 
Labor Organization, by compacts on communication and transit, and 
in some respects by the peace treaties. Seventeen cases of this type led 
to judgments, a few requiring several judgments. The first case, and at 
the same time the first instance of any exercise of compulsory jurisdic¬ 
tion, was the Wimbledon case, in which France and other Allied Pow¬ 
ers in 1921 sought damages from Germany for her refusal to allow pas¬ 
sage through the Kiel Canal of the steamer Wimbledon chartered by a 
French company and carrying ammunition for Poland, then at war 
with Russia. The Court assumed jurisdiction under the Treaty of Ver¬ 
sailles, giving judgment against Germany, who had based her defense 
upon her position as a neutral. Germany herself, under the Treaty 
of Versailles and an ancillary German-Polish Treaty of 1922, brought 
several suits in the Permanent Court on the ground that Poland had 
violated Germany’s treaty rights in Upper Silesia—which, under the 
treaties, had been ceded to Poland. The outcome of the cases, in 
which the Court again assumed compulsory jurisdiction, was favor¬ 
able to Germany. 

Judgments of the Permanent Court based on ad hoc submission 
agreements rather than on compulsory jurisdiction were rare, but they 
included some famous international disputes. In the Lotus case (1927) 
Turkey had instituted criminal proceedings against a French officer 
of the French steamer Lotus, which, allegedly through negligence, had 
collided with a Turkish collier on the high seas and had sunk it, 
causing the death of several Turkish nationals. France brought suit 
against Turkey, alleging that Turkish criminal proceedings against a 
Frenchman for an act committed on tire high seas violated interna¬ 
tional law, but the Court held for Turkey, the president casting the 



272 Treaty of Versailles to World War 11 

deciding vote as the Court was divided six to six. In 1932 France also 
lost her suit in the Permanent Court against Switzerland, in which 
France denied Switzerland's ancient rights to certain free zones 
(customs-free zones) in French territory bordering Switzerland. 

In addition to its strictly judicial functions, the peace treaties en¬ 
trusted to the Court—on the model of certain national courts—the 
delivery, at the request of the League’s Council, of “advisory opin¬ 
ions” on international law. Such opinions were rendered in twenty- 
seven cases; they probably occupied the Permanent Court as much 
as the regular judicial cases. The most famous advisory opinion was 
given in 1931 when the Court held, by a vote of eight to seven, that 
the customs union planned by the German and Austrian govern¬ 
ments would violate the obligations incurred by Austria in the loan 
agreement of 1922. A considerable portion of the other advisory opin¬ 
ions were related to problems originating in the creation of the Polish 
state. The procedure in matters of advisory opinions was adapted by 
the Court to the procedure in the judicial cases. The Courts theory 
in this respect was given remarkable expression when the Council of 
the League asked for an advisory opinion in a Finnish-Russian dispute 
over the autonomy of western Karelia. Russia, though not a member 
of the League, categorically objected to any interference by the Court. 
Notwithstanding the fact that a legal expert, or a body of such experts, 
needs no “jurisdiction” for rendering a legal opinion, the Court de¬ 
clined to deliver the requested opinion in view of the exception taken 
by Russia. This was in accord with a quasi-judicial conception of its 
advisory activities. 

Wlierever the Court gave an opinion, it was to all intents and pur¬ 
poses followed by the League. Perhaps the rendition of advisory opin¬ 
ions was, on the whole, the more successful and the more propitious 
part of the Court’s activities. Remarkably enough, the most important 
among the approved conditions for the accession of the United States 
to the Court consisted in a veto right against any proceeding for an 
advisor}' opinion in matters in which the United States “has or claims 

an interest.” 

Adjudication by tribunals other than the Permanent Court or by 
single arbitrators ” was often provided in the a^eements of the penod, 
sometimes combined with an alternative jurisdiction of the Permanent 
Court. Ordinarily, such tribunals had to be formed in each particular 
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case by way of bilateral arrangements on the basis of the original 
agreement. Arbitration might nevertheless have been compulsory 
under the latter. A sensational case in point was that of the German 
journalist Berthold Jacob who, in 1935, was kidnaped on Swiss soil 
and abducted into Germany by agents of the Hitler government.** 
Despite this ruthless violation of Swiss sovereignty, the Hitler gov¬ 
ernment first refused to comply with the Swiss demand that Jacob 
be returned to Switzerland. However, the Swiss government insti¬ 
tuted proceedings against Germany under a compulsory arbitration 
treaty which had been concluded with Switzerland in 1928 by the 
then democratic German government. Upon the filing of the first 
Swiss brief in the matter. Hitler decided to return the journalist to 
the Swiss authorities. 

The case well demonstrates the protection which compulsory arbi¬ 
tration may give a weak state against a powerful adversary. Of course, 
the object of the dispute was minor from the transgressor’s point of 
view. Mussolini, bent on war against Abyssinia, made a mockery in 
1935 of the Abyssinian-Italian arbitration treaty of 1928 and of an 
award rendered on the basis of the treaty by an arbitral tribunal (the 
Wal-Wal case).*”* 

A substantial number of judgments by single arbitrators or special 
tribunals were rendered on the basis of voluntary submissions (that 
is, submissions not obligatory under an earlier treaty), in part through 
the machinery of the Permanent Court of Arbitration. The United 
States was a party to such proceedings in about twenty cases. Several 
of the disputes in question were left over from World War I. Thus, in 
1922, an arbitral tribunal held the United States liable to pay Nor¬ 
wegian subjects compensation of almost $12,000,000 for the requisi¬ 
tion of their ships during the war; the United States objected sharply 
to the decision but carried it out. Another award was delivered in a 
dispute between the United States and England (on behalf of Can¬ 
ada ) over the sinking on the high seas of the Canadian bootlegger boat 
J’m Alone by an American Coast Guard vessel. Tlie arbitrators—one 
from Canada and the other from the United States—gave judgment 
against the United States in i933» after a trial lasting more than four 
years. 

The strong dissents appearing in most of the important opinions— 
particularly in those of the Permanent Court—reflected uncertainties 
of international law ascribable in part to the newness of international 
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court practice. More disquieting was the frequent and successful op¬ 
position of defendant states to the jurisdiction of the Permanent Court 
where compulsory jurisdiction under the optional clause had been 
claimed. The paucity of awards in the other cases of compulsory arbi¬ 
tration seems also to suggest handicaps in the compulsory anange- 
ments. 

Latin America again exhibited its zeal for international law by 
concluding agreements and by organizing institutions for the peace¬ 
ful settlement of international disputes. In addition to the short¬ 
lived Central American Court of Justice, organized conciliation of 
inter-American political disputes was agreed upon in 1923 at Chilean 
initiative by the multipartite Gondra Treaty (Gondra was the Chilean 
Minister) on the model of the Bryan conventions. A number of later 
inter-American multipartite treaties were concerned with the same 
subject, among them the Saavedra Lamas Treaty.®^ Arbitration was the 
object of the General Treaty of Inter-American Arbitration of 
which—as an undertaking of the Pan American Union—duplicated 
and implemented the General Act of the League in the same way 
that the Saavedra Lamas Treaty duplicated and implemented the 
Kellogg Pact. Sixteen of the American republics joined the General 
Treat}', some under broad reservations, among which those made by 
the Senate of the United States almost nullified the practical value 
of the ratification.®* 

Inhere were in the same period still other less conspicuous inter- 
American treaties—multilateral, trilateral, and bilateral—on arbitra¬ 
tion and conciliation. Add to all this the League conventions in which 
many American states were participants. A convention made in 1936 
at Buenos Aires under the auspices of the Pan American Union under¬ 
took to “coordinate’' at least the American Treaties, but raised new 
difficulties. The amazing hodgepodge is high-lighted by the fact that 
there has been not a single actual proceeding under any of the arbi¬ 
tration compacts. One controversy—^between Santo Domingo and 
Haiti—was settled in 1923 under the Gondra Conciliation Treaty.®® 
On the whole, we arc again confronted with a disproportion between 
high-sounding documents and real achievement in Latin-American 
action. 

International judicial organizations of another t}'pe—namely, mixed- 
claims commissions for individual claimants were set up in the twen- 



International Disputes 



ties as a result of revolutionary troubles in Mexico; •* there were 
Mexico-United'States, Mexico-France, and other commissions of this 
type. No less important were the Mixed Arbitral Tribunals created 
by the peace treaties ending World War I/® They had jurisdiction 
over claims of individuals, based on war damages or other grounds 
under the treaties. Composed of a neutral chairman and t\\'o judges 
appointed respectively by the government of the victorious and that 
of the vanquished country in question, these tribunals were basically 
mixed-claims commissions of the American t)pe; and that designation 
was preserved in a German-American agreement of 1922 supplement¬ 
ing the Peace Treaty of 1921 which incorporated many parts of the 
Treaty of Versailles. The jurisdiction of the Mixed Arbitral Tribunals, 
however, was larger and more diversified than the jurisdiction of a 
typical mixed-claims commission. Moreover, the private parties them¬ 
selves were allowed to plead their cause, or they might act through 
their chosen representatives, whereas in the American pattern the 
pleading, and more or less the briefing, were the task of the govern¬ 
ment's agent. Though actually the parties under the new regulations 
rarely, and then only in very important cases, made use of their ex¬ 
pensive privilege, and though most of the claims were of a routine 
nature and for moderate amounts, the burden laid upon the Mixed 
Arbitral Tribunals was formidable. For instance, more than 20,000 
claims were submitted to the Franco-German Tribunal, about 10,000 
to the Anglo-German Tribunal, and about 13,500 to the American- 
German Gommission. Their disposition was facilitated through the 
collaboration of the agents of the two governments involved, who 
ordinarily were authorized by the parties to settle the claims.** The 
agents evolved among themselves a settlement procedure by which 
the great majority (for instance, in the case of the Franco-German 
Tribunal, five-sixths of the total) were disposed of out of court. In 
the courts themselves, the neutral chairmen practically determined 
the adjudication; but the achievements of a number of them were far 
from exemplary.®^ In remarkable contrast, tlie American judge, Ed¬ 
win B. Parker, who, with the consent of the German government, had 
been made the umpire of the American-German Gommission, received 
much praise from the German side for his objectivity.** 

The most serious occurrence in the history of the tribunals set up 
by the peace treaties was a decision rendered under the Treaty of 
Trianon by the Hungarian-Rumanian Mixed Tribunal. TTiis court 
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assumed jurisdiction over suits brought before it by Hungarians who, 
having owned land in territories ceded to Rumania, had been expro¬ 
priated by the Rumanian government in connection with a general 
agrarian reform. The Rumanian government, on specious grounds, 
took the view that the Tribunal lacked jurisdiction under the peace 
treaty and that consequently the decision was null and void. Rumania 
therefore withdrew her judge from the tribunal. The case is histori¬ 
cally noteworthy not only because it presents a deplorable instance of 
disobedience to the decision of an international court, but also be¬ 
cause it brought into relief the importance of the crucial problem of 
“excess of power” in international courts. 

DOCTRINAL DEVELOPMENTS; ORGANIZATION OF LEARNING 

In the nineteenth century, as we have seen, there was not much 
search into the fundamentals of international law. International ju¬ 
rists were generally contented with a rather crude form of positvism. 
However, fresh attempts at a deeper scrutiny started at the end of 
the nineteenth centur)', as exemplified by Triepel’s work. This kind of 
inquiry grew steadily during the twentieth century, and especially 
after World War I.“* 

A conspicuous aspect of it was a resurgence of “natural” law.^® That 
resurgence was by no means limited to the international sphere. 
The emergence of totalitarian systems, with their arbitrary and op- 
pressi\’e ]a\\making, necessarily nurtured the conviction that beyond 
and above the law ordained by the dictators there must be a better 
and higher, a “natural,” law. Moreover, in international relations the 
law of nature seemed to offer a basis for the reconstruction of a more 
p>caceful world, not to speak of the fact that writers of the nations de¬ 
feated in World War I invoked it in an attempt to weaken or invali¬ 
date the peace treaties. Still, there was a deeper reason. Positivism 
had been affiliated with the scientific materialism of the nineteenth 
century. Tire widespread reaction against the latter was bound to 
shake the sway of positivism in the juridical field as well. 

Regarding international law, bAO currents must be distinguished in 
the new emphasis upon natural law. In the first place, return to 
natural law has been demanded—and with increasing vigor after 
World War I—by wTiters adhering to Catholic dogma, among them 
some theologians.^^ The Catholic Church alone has a comprehensive 
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and elaborate system of natural law, grown since the Middle Ages 
and widely cultivated in our day by Catholic institutions and authors. 
(There is no comparable Protestant law of nature.) Natural law of the 
Catholic mold, which has always been considered divine and there¬ 
fore superior to any secular law, provides the Catholic Church with 
an authoritative position in the international sphere so far as the law 
is concerned. 

With regard to history, the approach of these Catholic writen is 
to a considerable extent characterized by the assertion that the Span¬ 
iards of the “Golden Era” were the true founders of the modem law 
of nations. At the same time, the Middle Ages, because of their al¬ 
leged spiritual unity, have been exalted as a glorious, if not the most 
glorious, epoch of international law.^* 

However, the more common “natural-law” doctrine of the twen¬ 
tieth century has a different and secular character. Basically it is no 
more than the reemphasis upon the philosophical and other cogita¬ 
tive aspects of international law, and especially upon the role which 
“justice” and other moral values play in its development. As such 
it is merely the inevitable reaction to the cruder form of nineteenth 
century positivism. But it should be remembered that the great posi¬ 
tivist of the eighteenth century, Bynkershoek, already had considered 
“reason” to be a source of the law of nations. 

Along with the law-of-nature doctrine the just-war idea regained 
some ground. TTiere was never any doubt that for moral or political 
reasons the cause of a belligerent might be judged just or unjust. 
Sentiments of this kind were most vigorous both during and after 
the World Wars, and spilled over into the legal area. Nevertheless, 
the new sponsors of the just-war idea did not repeat the old tenet 
that the belligerent who considered his cause to be just and the cause 
of his adversary to be unjust was exempt from the strictest obser\ancc 
of the rules of war with regard to prisoners of war, or to w'oundcd and 
sick enemies, or with regard to the keeping of military agreements with 
the enemy; and only very few writers maintained that the rights and 
duties of the neutrals should vary under international law, depending 
on their belief or disbelief in the justness of the cause of one or the 
other belligerent. TTie problem now was much more limited. One 
outstanding aim of the just-war doctrine was to construct a legal basis 
for the punishment of those responsible for beginning and promot¬ 
ing the Second World War (as distinguished from those who, having 
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committed ordinary crimes during the war, did not offer such a 
juridical problem). The flaw in the application of the just-war idea is 
that the victor is called upon to decide whether his own cause or that 
of the defeated enemy was “just.” Another application consisted in 
the theory which called “unjust” a war started through violation of 
an agreement for collective security, such as the Covenant of the 
League. But in this case the appraisal of the belligerent’s action de¬ 
pends on the text and interpretation of the agreement, a legal affair. 
A belligerent acting illegally may have a “just cause” morally. 

Still, neither “law of nature” nor “just war” took first place among 
the subjects of theoretical discussion in this period. Legal philosophers 
sought a new approach to international law by investigating the con¬ 
cept of sovereignty. Tliat concept, indicating state omnipotence, had 
long been assailed as the result of persecution by state authorities of 
political parties; also, pacifists made sovereignty responsible for the 
horrors of war. In this setting, the new doctrines attacked the notion 
of sovereignty at its very roots. Attempts were made to sever the law 
ideologically from the state, with the higher dignity in the law. Aj)- 
plied to international law, the new theories were bound to clash with 
Tricpel s “dualistic” conception which placed the emphasis upon the 
will of the state. In fact, the antisovereignty doctrines tended to sub¬ 
stitute for the “dualistic” a “monistic” conception which, represent¬ 
ing international and national law as essentially homogeneous, sought 
to establish a common source for them. 

The monistic doctrine was inaugurated by the Netherlander Krabbe 
(1859-1936). While his better known publications appeared after 
the First World War,” he had laid the foundation of his theory 
previously. In his view states were originally the product of sheer com¬ 
mand and force on the part of a sovereign; but in the modern idea of 
the state this state sovereignty^ ’ pure and simple is giving way to the 
dominion of spiritually eompciling norms, that is, to the “sovereignty 
of the law. Law is nothing external like the power of the sovereign of 
old; it springs from the sense or consciousness of right, which is an 
innate psychological quality of man like the moral or the religious 
sense. Wherever a state is so organized that the popular assembly 
functions as the source of “law, ’ and particularly under the republi¬ 
can or parliamentary form of government, the sovereignty of the law 
emerges, because the significance of the popular assembly lies in the 
nation s sense of right. Acts of state are legitimate and valid only to 
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the extent that they conform to the rule of law, a notion well known 
from the natural-law doctrine—which Krabbe rejects. He asserts that 
international law comes into existence when people from different 
states, under the impact of external events, widen their sense of right 
so as to include international relations. The resulting rules of inter¬ 
national law constitute real law. Their source is not the will of the 
states (demise of state sovereignty!) but the consciousness of law felt 
by those individuals whose interests are affected by the rule or who, 
as members of the government, judges, and so forth, are constitution¬ 
ally called upon to take care of those interests. National and inter¬ 
national law, therefore, have essentially the same quality—which is 
the monistic thesis. Nevertheless, international law, being the law 
of the larger community, takes precedence over the national law. In 
fact, Krabbe visualizes an already existing evolution that will finally 
bring about the rise of the “world state” founded upon popular repre¬ 
sentation and able to enforce a world-wide sense of right in every 
field. Krabbe thus stands not only for the monistic theory but for 
the supremacy of international law (called by him supranational 
law”), which takes on a Messianic tone with him. 

The monistic doctrine was improved by the Frenchman Duguit 
(1859-1928). His system, conceived after the experiences of the First 
World War and therefore more sober, starts from premises kindred 
to those of Krabbe. He, too, dissociates the law from the state and 
derives the law from psychological faculties of the individual. With 
regard to the state, he takes a radical view which is remarkably anti¬ 
thetical to Hobbes's teachings. To Duguit, the so-called state is merely 
a group of individuals living in the same territory and kept together 
through physical, moral, religious, economic, or other compulsion, ex¬ 
erted by the governing against the governed. The legal norm has a 
different source. It flows from the sentiment of solidarity, a social 
fact” conducive to "social norms,” that are followed because other¬ 
wise the social group could not exist. The social norm is primarily 
economic or moral in nature but it assumes legal character when the 
members of the group, unanimously or almost unanimously, feel that 
the violation of the norm justifies the use of force in order to secure 
its observance. 

The legal norms, then, are the crucial ones, characterized as they 
are by the urge toward enforcement. In this system, as in Krabbe’s, 
only individuals participate in the formation of the law, and the law 
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being supreme, the state possesses no sovereignty. Duguit’s theory car¬ 
ries over to the genesis of international law. He admits that the indi¬ 
viduals who bring international law into existence are mainly the 
“governing”; but this does not alter his basic assumption that inter¬ 
national norms are engendered by the urge of individuals toward 
“solidary” action. He therefore arrives at the monistic view by way of 
sociological inquiry, whereas with Krabbe the accent is on the ethical 
or political aspects of the processes in which the law allegedly origi¬ 
nates. Duguit, too, cavils at the term “international.” He prefers “in¬ 
tersocial,” a terminology negating the customary association of “in¬ 
ternational” with states, and emphasizing the “social-fact” character 
of the basis of international law. The supremacy of international law 
is not asserted by Duguit, nor does he believe in the necessary evolu¬ 
tion toward a universal empire. 

Duguit’s teaching reflect the rise of social psychology. They have 
widely influenced other thinkers and may prove fruitful in the fu¬ 
ture. 

Another prominent monist, the Austrian Kelsen (bom 1883), ex¬ 
cludes any moral, psychological, sociological, or political data from 
his inquiry.^® He has built up a “Pure Theory of Law” designed to 
show and to explain in strictly juridical terms the immanent logical 
relations of legal nomis. In his system the analysis of the state is like¬ 
wise a focal point. According to Kelsen, “state” is but one of many 
personifications, like God or soul, to which the human mind resorts 
in an effort to conceive a multitude of relations centering on a definite 
point; the mind frames them like emanations from a person endowed 
with a will, after the model of the human ego. Actually, the state is 
a system of legal norms, Kelsen holds; state and law coincide. 

Nevertheless, he tries to disprove the sovereignty of the state. But 
his argument runs diametrically opposite to those of Krabbe and Du- 
guit. 

Within the various norms, Kelsen attributes a particular and pre¬ 
eminent role to the norms of international law. They are at the top of 
the hierarchy of norms. Starting from the bottom of this hierarchy, 
we find judgments or administrative acts that are binding because it 
is so prescribed by statutes or customs. Statutes and customs, in their 
turn, must be obeyed because it is so ordered by the constitution. And 
the constitution is binding, according to Kelsen, by virtue of inter¬ 
national law which delegates its supreme legal power to a political 
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community once the latter exhibits all the characteristics of a state, as 
required by international law. This, then, is the supremacy of inter¬ 
national law in its full glory. In Kelsen’s conception monism is not 
limited to the homogeneity of national and international law; it im¬ 
plies the unity of the law of the whole world, since all the national 
legal systems have their common root in international law. The states 
being nothing but law, the democratic idea of “government by law” 
is made the rule of the world. Hence, in a novel form and in a modem 
spirit, Kelsen asserts the present existence of a civitas maxima in a far 
more comprehensive sense than was ever dared by Christian Wolff. 

Kelsen attributes binding force above all to international custom. 
From the latter, the binding force of treaties is derived: pacta sunt 
servanda is in itself a customary rule. The binding character of inter¬ 
national custom constitutes the initial hypothesis (Grundnorm) 
which is inherent in any legal system, but which cannot be subjected 
to further legal analysis; hence Kelsen, like Triepel but unlike Krabbe 
and Duguit, declines to answer the fundamental question why that 
custom is binding. 

His conception of the primacy of international law, Kelsen repre¬ 
sents merely as logically possible and materially satisfactory without 
denying logical consistency to a theory of international law which 
is based on the primacy of the national law. Still, his own system is 
by no means plausible. Particularly, one can certainly not accept the 
thesis that the various laws receive their binding force from a “dele¬ 
gation” by the international law. Nevertheless, Kelsen’s system is im¬ 
posing in its range and in the intellectual power displayed in its elabo¬ 
ration. These qualities, together with the unusual gift of penetrating 
criticism, are characteristic of his contributions to legal philosophy in 
general; they have aroused even wider comment than Duguit’s.” 
Kelsen’s inquiry into international law, however, though esteemed for 
its formal qualities, has met with little approval. Historically, it re¬ 
mains notable as the most radical form of monism in international 
law and as a reflection in legal terms of the idea of world democracy. 
Kelsen himself disclaims any |>olitical intentions. Hobbes, reaching al¬ 
most the opposite results, had done the same. 

Turning to the organization of learning, we find the picture char¬ 
acterized by two features which appeared early in the twentieth 
century but intensified after World War I: specialization and quanti- 
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tative growth. There was not much increase in representative system¬ 
atic treaties. Oppenheim’s work, as revised by Lauterpacht, came 
more and more to dominate the field. Special mention must be made 
of Hyde’s International Law, Chiefly as Interpreted and Applied by 
the United States,’’^ which by its limitation and emphasis represents 
a type of systematic treatment virtually unknown in other countries; 
in some way it reflects the prominent international position of the 
United States.^* 

Periodicals multiplied from the beginning of the century. During 
the nineteenth century there were only two or three regular periodi¬ 
cals devoted principally to public international law; but there were 
more than fifteen before World War II, including a Japanese and 
several Latin-American publications.®® Monographs multiplied, and 
learned societies and other institutions cultivating international law 
spread widely. Also, the place of international law in the curriculum of 
the universities grew steadily in importance. 

The divergence of continental and Anglo-American learning, as 
stated for the preceding period, was still observable. Again, English 
and American writers participated to a very limited extent in the dis¬ 
cussion of “fundamentals” such as the “monistic” and “dualistic” 
theories; they concentrated more or less on the positive material. 
Tliey also became prominent in the inquiry into international organi¬ 
zation or international administration, a subject for which an inde¬ 
pendent systematic treatment had been postulated as early as the 
eighties of the last century by the German-Austrian Lorenz von 
Stcin.*'^ 7 ’he Anglo-American interest in the matter was particularly 
stimulated through the work of the League of Nations. By the end 
of the period special courses on international organization were of¬ 
fered in American universities. 

The differences between the continental and the Anglo-American 
school of thought have never been articulate or really antagonistic. 
Moreover, the trend of the period was definitely one of convergence, 
mainly as a result of the growing interest of English and American 
authors in continental thought.*- 


There were, ho\vever, regional developments of a devious type. A 
Latin-American movement led by the Chilean Alvarez had started 
by the end of the nineteenth century. It stood for the recognition of 
a particular “American” (that meant practically Latin American) in- 
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ternational law as distinguished from the general international law.®’ 
The unusual activities of the Latin-American countries in the field of 
international law and the work of the Pan American Union formed 
the background of that program. Still, there was in inter-American 
legal relations neither the independent ideas nor the actual material 
to warrant the claim advanced. In fact, it received little applause out¬ 
side Latin America, and even there noted scholars opposed it. In 
recent years the movement seems to have petered out.®* 

The Latin-American adventure was innocuous enough. Being purely 
literary, it never resulted in political action. The nationalist impulse 
assumes a different and grave character in the hands of totalitarian 
regimes. They are apt to employ the literature on international law, 
which by definition addresses itself to the whole world, for a propaga¬ 
tion of their ideologies and politics. 

The Hitler government is an instance. \VliiIc legal periodicals in 
general were subjected to a severe process of merger in which only 
a few survived, the number of periodicals on international law was 
allowed to rise, and there was a surprising number of monographs in 
the six or seven prewar years of this strange literary episode. 

The first years of the National Socialist regime, when Germany’s 
position was relatively weak, were characterized by a resurgence of 
the natural law and especially of the fundamental-rights-of-statcs doc¬ 
trine as an instrumentality for combating the Treat)' of Versailles. 
These fundamental rights included, according to the writers, the in¬ 
alienable right of a nation to arm (that is, to use force) and its right 
to adequate “living space”—a conception canonized by a speech of 
Hitler’s.®® Attempts were also made to imbue international law with 
the notions of race and honor, notions linked together by the allega¬ 
tion of the particular intensity of the German sense of honor. They 
were declared to be the dominant motives of international action. 
Under the same theory, German minorities in foreign countries were 
held entitled at least to “cultural autonomy.” 

During the last prewar years the accent shifted to another concep¬ 
tion. The “living space” grew into the “Great Space” appropriate for 
a leading nation on the strength of its innate virtues. 'Fhe Monroe 
Doctrine was interpreted as a model for the domination of a conti¬ 
nental area. The protagonist of this new doctrine was Carl Schmitt, 
a brilliant writer in the Goebbels manner who, after the advent of na¬ 
tional socialism, had been awarded the chair of international law at 
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the University of Berlin. His views are set forth in a pamphlet pub¬ 
lished a few months before the outbreak of the war, entitled Great’ 
Space-Order, with Intervention on the Part of Foreign Powers Pro- 
hibited. The subtitle reads: A Contribution to the Reich Concept in 
International Law.^"' The essay culminates in the idea that the world 
must be divided into Great Spaces, each controlled by a leading power. 
In defining the qualities necessary for being such a “first-rate subject 
of international law,” Schmitt leaves little doubt on which nation 
he has in mind; these qualities are—apart from a “formidable meas¬ 
ure of natural talents”—conscious discipline, superior organization, 
capacity to create by one’s own strength the machinery' of a modern 
commonwealth and to keep that machinery “firmly in hand.” The 
leading power alone will irradiate its political ideas into its “Great 
Space.” 

The hostile attitude of National Socialism toward the political con¬ 
ception of the Western countries quite naturally was sometimes ex¬ 
pressed in interesting criticism. For instance, one finds in National 
Socialist publications provocative remarks on the vanishing signifi¬ 
cance of neutrality or on the trend toward regional organization or 
on the “inflation” of treat}' production.*® 

Italian Fascism did not develop a similar school of thought.*® This 
was perhaps a symptom of the inner weakness of Fascism, which, in 
Mussolini’s own words, was not an “article for export.” Besides, Mus¬ 
solini. influenced by a kind of political romanticism, was reluctant to 
disturb too greatly the ways of Italy’s legal science, offspring of an 
empire he hoped to renew. 

Spain’s present totalitarian regime presents a different picture. Its 
establishment gave rise to a tremendous number of publications 
strongly reflecting the ultranationalist and emphatically Catholic ide- 
olog}' of the regime.®® Dozens of articles and monographs, some writ¬ 
ten by theologians, vied with one another in glorifying the writers 
of Spain’s “Golden Age” and stressing the rule of the law of nature 
according to the tradition of the Spanish scholastics. In 1939 a govern¬ 
ment agency assumed guidance; under its auspices appeared a 
splendidly framed and voluminous periodical on international law.®^ 
There had been no such publication in Spain previously.®^ Char¬ 
acteristically, the new Spanish school has accorded a conspicuous and 
most honorable place to Carl Schmitt.®* A merit of the school con- 



Soviet Practice and Doctrine 285 

sists in some historical research into Spanish and contiguous inter¬ 
national legal relations. 

Soviet developments may likewise be looked upon as “regional” 
in the sense indicated, but their significance far exceeds that conno¬ 
tation. 


SOVIET PRACTICE AND DOCTRINE 

The Union of Soviet Socialist Republics was formally established 
in 1923, almost six years after the Bolshevists had seized power. In the 
international area the treaties concluded by the Czarist government 
were to all intents and purposes repudiated,®* though international 
rights acquired by that government were held to have devolved upon 
the Soviets. Only a few of the Czarist agreements, such as the Red 
Cross Convention and the Postal Union, were recognized as still 
binding. New treaties were concluded by the Union to a far lesser ex¬ 
tent than by the other great powers, preferentially with neighbor 
states within the Soviet sphere of influence."’^ The attitude of the 
Soviets toward multipartite arrangements was particularly reserved; 
their rejection of the 1929 Convention on Prisoners of War has al¬ 
ready been referred to. However, the Soviets joined the Kellogg Pact 
—a step of no significance. 

A novelty of Soviet practice was the “nonaggression” treaties en¬ 
tered into by the Soviet Union in 1933 with some adjacent countries, 
for instance, Iran and Rumania. Tlie treaties, on the basis of earlier 
non-Russian proposals, defined aggression as the committing of cer¬ 
tain enumerated overt acts, such as invasion or attack by armed forces 
or naval blockade, without reference to their “justness.” The new 
device avoided the pitfalls of the just-war doctrine as well as of the 
pure and simple renunciation of war; but its worthlessness was graphi¬ 
cally demonstrated in 1945 by the Soviet repudiation of the nonag¬ 
gression treaty with Japan of 1941—a purely political action, not even 
justifiable by the clausula rebus sic stantibus^^ Another interesting 
feature of Soviet practice, belonging more to the earliest period of the 
Soviet Union, was the bilateral neutrality treaties concluded with an 
eye to possible wars of the future and combined with nonaggression 
arrangements. Reciprocal renunciation of propaganda and boycott 
may likewise be mentioned as a feature of early Soviet compacts. 
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From subjection to international tribunals, the Soviets kept en¬ 
tirely aloof. Soviet repudiation of the Czarist treaties included even 
the harmless conventions of 1899 and 1907 on the Permanent Court 
of Arbitration. True, the Soviet Union has a member in the Interna¬ 
tional Court of Justice at the Hague; yet this fact only extends Soviet 
power without imposing corresponding obligations. In the 1925 Treaty 
of Rapallo, commercial arbitral tribunals for commercial and other 
private disputes between a German and a Russian party were pro¬ 
vided; but even these institutions, adopted by the Soviets also in 
treaties with a few smaller states, seem to have remained dead let¬ 
ters.®* In 1930 the Soviet government was a party in an arbitral litiga¬ 
tion which resulted from an arbitration clause in a vast mining con¬ 
cession granted by the Soviet government to Lena Goldfields, Inc., 
an English company. This proceeding was frustrated by the Soviet 
government under flimsy pretexts. 

A statement by A. Y. Vishinsky is characteristic. He speaks of “in¬ 
ternational tribunals*' organized on the basis of “modern bourgeois 
international law”—a law which, he says, serves to “veil the serfdom 
of weak nations to the dominant classes of powerful nations.” 
Disregarding the element of propaganda, we find in this assertion a 
rejection of international law as it has grown up in the West through¬ 
out the centuries. As a matter of fact, the evaluation of international 
tribunals—that is, of the only chance to have international disputes 
decided according to the law —is a crucial test of the basic disposition 
toward international law. Certainly, in the modem world no state 
can exist without admitting, on the basis of reciprocity and tradition, 
envoys and consuls, and without concluding agreements with other 
states. But all this can be explained on the basis of expediency, es¬ 
pecially if respect for international agreements is subordinated to 
purely political considerations as it is in Soviet practice.'** 

We are confronted here with fundamentals of Soviet legal theory. 
According to Marx, law is no more than the expression of transient 
phases of tlie economic processes, a class tool with no intrinsically 
higher values.'** As was seen, the appraisal of the law as a factor of 
secondary dignity is favored by deep-rooted Russian instincts. Very 
significantly, the Soviet government in its first phase demonstrated 
the implications of the Marxian theory by the suppression of the law 
faculties. Law on the family and other matters as codified by the 
Soviets was to be taught in the faculties of social science. The years 
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preceding World War II witnessed an official reemphasis on the im¬ 
portance of law, but then the idea was to strengthen the authority of 
the Soviet government.^” Its significance was therefore confined to 
internal relations; but even there the judges were not granted the 
independence which alone makes a law above politics possible. 

Lack of understanding for the higher values inherent in the law 
was bound to appear especially in international relations. In that field 
again the Russian past was a factor—the Byzantine Czarist tradition 
was not favorable to the recognition of a world-wide international 
community. The decisive factor, however, was Marx’s doctrine. The 
Soviet constitution of 1923,^*® considering the dominance of the class 
struggle in the historical process, declared formally that the states of 
the world must be divided into two camps: the “camp of capitalism” 
and the “camp of socialism,” the former being the breeding ground 
of national enmity, inequality, imperialist brutalities, and numerous 
other vices, while the latter possessed all the opposite virtues. These 
pronouncements, although omitted in the Constitution of 1936, re¬ 
mained significant as the expression of an ideology rooted in basic 
Soviet philosophy; they were actually followed far beyond 1936, and 
reaffirmed after World War II. 

Remarkably the conception of “just war” has been made an offi¬ 
cial part of Soviet international law doctrine by no less a person than 
Lenin. According to him, a war is justified if it “serves the interests 
of the proletariat . . . and secures for it . . . liberation from the 
[capitalist] yoke . . . and freedom for struggle and development.” 
This doctrine fits perfectly into the Soviet system, demonstrating at 
the same time the faultiness and dangcrousness of the “just war” con¬ 
ception in modern international law. 

Publications by Soviet writers on international law must keep within 
the limits of official dogma. This presupposes a hostile attitude toward 
practically all the Western, the “bourgeois,” teachings. Just as in other 
fields of knowledge, originality is ascribed primarily to Soviet thouglit. 
Because of other limitations also, Soviet writings on the subject do 
not conform to traditional standards of Western scholarship. 

Perhaps the most significant feature of the pertinent Soviet litera¬ 
ture is connected with the totalitarian and despotic character of 
the regime. The Marxist Soviet doctrine, like any other political doc¬ 
trine, is to some extent open to interpretation. The interpretation by 
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any individual, however, may collide with the views—perhaps transi¬ 
tory—of ruling groups in the dominant system; or it may be repre¬ 
sented by influential opponents as “bourgeois” or “subversive,” with 
disastrous consequences to that individual. Such a phenomenon, no¬ 
ticeable everywhere in Soviet learning, gives writings on international 
law a certain personal and dramatic quality. 

The most widely known Soviet writer in this field is Korovin. As 
early as 1923 he published in Russian International Law of the Period 
of Transition —“transition” meaning the expected world-wide tran¬ 
sition from the capitalist to the communist form of society. In the 
spirit of orthodox doctrine, Korovin held that there could not be a 
legal community with bourgeois states except for economic and related 
matters. He further asserted that states and diplomats are merely 
representatives of the governing class, and that a state as such has no 
legal personality. He approved intervention if undertaken for the 
sake of socialist revolution. 

These views reflect the sentiments of the first “heroic” period of 
the So\ 'jts, which had practically ended when the book appeared. 
Criticism based on tenets of economic materialism soon arose. In the 
now well knowTi manner Korovin publicly confessed to having erred. 

A new doctrine was advanced in 1935, shortly after Russia's accession 
to the League of Nations, in a brief semiofficial textbook on interna¬ 
tional law by Pashukanis. This writer, though emphasizing the nature 
of international law as a means of class struggle, practically reversed 
Korovin’s doctrines. They were widely replaced by traditional views, 
including those of state sovereignty and of rebus sic stantibus. Yet 
Pashukanis was found to have gone too far to the right. He was at¬ 
tacked as a “counterrevolutionary and wrecker” and disappeared from 
the scene; he has never been heard from since. Instead, Korovin has 
again ascended to prominence which has outlasted World War II. 
It is in this recent period that he made a most significant statement. 
Criticizing Soviet writers who had represented Grotius as a “founder” 
of international law. he declared that Marx, Engels, Lenin, and Stalin 
were the founders of the contemporary science concerning society and 
the state.““ 

Tire Soviet developments bring into relief the question whether in¬ 
ternational law is a global institution.**^ In answering this question, 
one must make a distinction. 
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Historically the most important precept of the law of nations, that 
of the sanctity of treaties, can be traced far back through millennia 
preceding the Christian era. Inviolability of envoys, despite some 
qualifications and doubts, can likewise be taken as a pristine norm. 
These two principles may be considered as fairly global. 

The broad conception of a “law of nations” or “international law,” 
however, is something different. It is the product of Western Chris¬ 
tian civilization, Catholic and Protestant. TTie phrase “European” law 
of nations, acceptable in Moser’s and von Martens’ day, became def¬ 
initely wrong in the course of the nineteenth century. The American 
states were from the beginning within the orbit of the law of nations 
precisely because they formed part of Western civilization. On a large 
scale, the countries of that orbit employed international law for the 
establishment of steady relations with independent countries of other 
civilizations. Thus the Far Eastern and other foreign nations became 
familiar with international law; but it is difficult to say to what extent 
it took root in their minds. Russian developments are illustrative. Here 
we have a European country but not one of Western orientation. After 
Peter the Great, who so eagerly turned to German and Dutch culture, 
the Czars used international law in regulating their foreign relations; 
but the effect was limited. There was, for instance, the interlude of 
the Holy Alliance, spiritually more Russian than Western. In fact, 
the conception of a law of nations remained somewhat external to 
Russian thought, as is illustrated by the writings of de Martens. When 
the Bolshevists broke away from the Western law of nations, the ac¬ 
tion was not too revolutionary; and the following development of 
Soviet doctrine amounts to a further and rapid weakening of the 
global character of international law. 

There are now, in fact “two worlds,” a development progressive at 
least in some respects. It may amount to an intermediate step toward 
“one world” of international law (which does not mean “one world” 
politically). Still, this is a matter of speculation. In any case, purely 
“national” ideologies and ambitions can no longer plunge tlie world 
into an all-involving war as Germany did in 1939 and Austria, to some 
extent, in 1914. Thus the number of possible generators of world wars 
has been reduced. At the same time, the material and psychological 
barriers against such conflicts have been immensely strengthened. The 
cold war and the carefully restricted “split war” are true expressions 
of this situation. Whatever the hardships which they impose, and how- 
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ever long they may last, they are preferable to a full-blown world war. 
And they leave open a chance of a solution not based solely on mili¬ 
tary factors. Psychological factors may exert a greater, and perhaps 
decisive, influence on the outcome of this gigantic struggle. One of the 
factors is connected with international law. The meaning of the So¬ 
viet “international law” is made clear by the fate of the satellites, 
which, being “democratic” according to Soviet doctrine, are the proper 
participants of that “law.” Vyshinsky’s phrase may well be applied to 
it; it veils the serfdom of weak nations to the dominant classes of 
powerful nations. In contrast, the true international law of the West 
maintains the independence of nations. Thus the Soviet challenge 
brings home the association of international law with the struggle 
for freedom. 
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SUKVEY OF THE HISTORIOGRAPHY OF 
INTERNATIONAL LAW ^ 

Legal history is known to be one of the most cultivated and most fertile 
£elds of legal science; but, strangely, this obser\’ation does not apply to the 
science of international law, despite the particular signi6cance of historical 
knowledge in this field. 

The “history of the history” of international law may be traced back to 
von Ompteda’s LiteratuT des gesammten sowohl naturlichen wie positiven 
Volkerrechts, published in 1785. Though the book is more a bibliography 
than a historical account, it contains a certain amount of analysis and 
criticism—in the Wolffian spirit—of earlier writings from antiquity on¬ 
ward in chronological sequence.® Ten years later the first inquiry into the 
political events relative to international law was published by an English 
writer, Robert Ward,® under the title. An Inquiry into the Foundation 
and History of the Law of Nations in Europe from the Time of the Creeks 
and Romans to the Age of Grotius (2 volumes, 1795). Tlic book was the 
first literary enterprise of its author (bora 1765), who later won some re¬ 
nown as a novelist. Its core consists of a stupendous if sometimes diffuse 
compilation of historical data and anecdotes, preceded by a lengthy theo¬ 
retical Introduction. The emphasis is on the Middle Ages. Readable, and 
intelligently written, the book constitutes—considering its pioneering char¬ 
acter—a respectable accomplishment. Without knowing the German posi¬ 
tivists, Ward denies the existence of a universal law of nations, confining 
his discussion to the European scene. A number of valuable observations 
are scattered throughout the book, which contains, for instance, a helpful 
analysis of medieval treaties. 

To the nineteenth century belongs the first study encompassing the his¬ 
tory of both the political events and the doctrines of international law, 
namely, Henry Wheaton’s History of the Law of Nations in Europe and 
America Since the Peace of Westphalia, first published in French in 1841 .* 
The period before the Peace of Westphalia is discussed in the Introduc¬ 
tion, covering about a quarter of the work, which therefore extends, 
though in a limited way, over the full course of history. The book is for the 
most part compilatory and offers little original thought. Tliis is especially 
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true of the doctrinal sections, which are filled with quotations. In tfie sec¬ 
tions on political history, the diplomatic interests of the author account 
for a better result. The method used is scholarly, and the information 
furnished reliable. In its day, the treatise was well suited as a reference 
book for the diplomat in addition to the student. Its literary success—four 
English and four French editions and translations into Italian and Spanish 
—was well deserved. 

In Germany, the line initiated by von Ompteda was followed by von 
Kaltcnborn in his Kritik des Volkenechts nach dem jetzigem Standpunkt 
der \Vissenschaft {1847). The main subject—not sufficiently indicated by 
the title—is a critical analysis of the writings on international law since 
Gentili. Von Kaltenborn stands for positivism grounded in philosophy. 
Though his own theory is somewhat obscure, his penetrating and erudite 
criticism of the various doctrines makes his study an outstanding contribu¬ 
tion to the nineteenth century science of international law. Another study 
pertaining to the same literary group was published four decades afterward 
by the Latin-Swiss, Rivier—later a professor at the University of Brussels— 
in his “Literarhistorische Uebcrsicht der Systeme und Theorien des Volker- 
rechts”; it was incorporated in the first volume of Franz von Holtzendorff’s 
important Handbuch des Volkenechts (1888).^ Rivier follows von Omp- 
teda’s example more closely than von Kaltenborn in so far as his purpose 
is primarily bibliographical and biographical. Within this limit, which he 
does not take too strictly, his work is almost perfect. With as much ele¬ 
gance of presentation as the subject permits, the treatise furnishes concise 
and abundant information on the writers and writings of international law. 
Frequently Rivier also expresses his opinion, which is invariably to the 
point and judicious, though here and there too much influenced by diplo¬ 
matic reserve. 

Regarding historiography of state practice in international law, we have 
to turn back several decades to Francois Laurent’s Histoire du droit des 
gens ct des relations internationales, in many respects an extraordinary 
work. Three volumes, covering antiquity, appeared in 1851—the first publi¬ 
cation of the author, a professor at the University of Ghent, who was then 
forty years old. The three were followed by fifteen more volumes up to 
1870. Later Laurent put out thirty-three volumes on the Principes du droit 
civil (namely, of the Belgian civil law); eight volumes on Droit civil inter¬ 
national (Private International Law); seven volumes on an Avant-Projet 
de revision du code civil; four volumes on a Cours 6 lementaire du droit 
civil, and a number of monographs. He died in 1887. 

Laurent’s literary activities must be viewed against the background of 
contemporary Belgian politics. Belgium had fought for and won independ¬ 
ence from the predominantly Protestant Netherlands, mainly because she 



Historiography of International Law 293 

was a Catholic country. Indeed, the Catholic Church won a most favorable 
position in the Belgian Constitution. But soon this position and the politi¬ 
cal power of the Catholic clergy were heavily attacked. For decades Belgian 
politics was characterized by a bitter struggle between the liberals and the 
Catholics. Laurent, passionate and enthusiastic by nature, was an ardent 
and radical liberal; without going in for actual politics, he conducted his 
fight against clericalism and intolerance on a grand scale in his books, in¬ 
curring thereby considerable trouble from the clergy and the government.® 
In the work here under discussion, the relations internationales had pre¬ 
vailed from the beginning over the droit des gens; and the fourth and the 
following volumes were preceded by a second title. Etudes sur Vhisioire de 
Vhumanit 4 . This title, while more appropriate, was not accurate cither. 
In reality, the work is mainly concerned with the moral and religious phases 
of political history in its international aspects. The inclusion of Church 
matters was facilitated by Laurent’s peculiar theory that the Church as 
such is a participant in the law of nations. His leading idea was God’s 
immanence in the historical process; under His guidance, progress toward 
human solidarity is realized. As far as the Middle Ages were concerned, 
Laurent held that the supremacy of the papacy was necessary for the moral 
education of the peoples; but under modern conditions he asked for a 
belligerent vindication of state rights against the demands of the Church. 

It follows that only part—in fact, a relatively small part—of Laurent's 
endeavor is directly concerned with the history of international law. Gen¬ 
erally, the excessive speed of his production makes advisable a guarded use 
of his statements and materials. Nevertheless, his work is full of suggestive 
ideas and of valuable information, gathered from an impressively wide 
range of reading. While Laurent, in his day, enjoyed the admiration of 
Bluntschli and other outstanding scholars in the field, the attention paid 
to his work abated later. It is believed, however, that the usefulness of his 
labors is not yet exhausted. 

A higher rank in the historiography of international law must be as¬ 
signed to another Belgian, Ernest Nys (1851-1920), a professor at the 
University and an appellate judge in Brussels. Nys is the only scholar whose 
main field of inquiry has been the history of the law of nations. In con¬ 
trast to Laurent, his venerated teacher and friend, he was given to the 
careful study of detail, political as well as literary, with the emphasis on the 
former. He also tried his hand at comprehensive treatises. In 1894 he pub¬ 
lished Les Origines du droit international, dealing with the practice and 
doctrine of the late Middle Ages and, to some extent, of the sixteenth and 
seventeenth centuries, which exhibits a remarkable breadth of outlook and 
acquaints the reader with a great deal of valuable information; but im¬ 
portant and unimportant data are presented throughout on the same level 



294 Appendix I 

—in fact, events and writings are frequently listed rather than interpreted, 
and the organization is strikingly defective. Nys’s Le Droit international 
(3 vols., 1912) is far more satisfactory; indeed, it is a great achievement. 
Tiiough it is concerned with actual international law, its chapters have 
historical introductions of great value. They constitute the best available 
source of summary historical information in the field, though the docu¬ 
mentation is meager. For implementation, one has to go back to Nys’s 
special studies, which contain the essence of his investigations. Fortu¬ 
nately, most of them have been assembled in Etudes de droit international 
et de droit politique (2 vols., 1896 and 1901). Among his later publica¬ 
tions, one may mention a series of articles on “Les Etats-Unis et le droit 
des gens’' in the Revue de droit international et de legislation comparee 
(* 9 ° 9 )> monograph Le Droit des gens et les anciens jurisconsultes 
espagnols (1914), and his excellent Introduction to the volume on Vitoria 
in the Classics of International Law. Like Laurent, he was a liberal. In one 
of his most distinguished essays, “La Revolution fran^aise et le droit inter¬ 
national, ^ he professed to the great principles of the Revolution, but he 
w'as neither radical nor aggressive. Nys writes as a historian. There is very 
little juridical or philosophical analysis in his inquiry; in fact, it is puzzling 

how little this judge was interested in the juridical aspects of his subject 
matter. 

Among the nineteenth century writings we have still to refer to Franz 
von Holtzendorff s essay on the “Geschichtliche Entwickclung der inter- 
nationalen Rechts- und Staatsbezichungen bis zum Westfalischen 
Friedcn a companion dissertation to Rivicr's study, which was published 
in the same volume. Apart from the fact that the essay does not include 
the most important period of international law, it is again much more 
concerned with international "relations” than with law. 'ITie study is in¬ 
teresting as the product of a highly cultivated and cosmopolitan mind. 

A synthesis of international practice and doctrine on Wheaton’s model 
was sought by the English historian, lliomas A. Walker, in his Hisfoo' of 
the Law of Nations, of which, however, only the first part—from antiquity 
to the Peace of Westphalia—appeared (in 1899). The treatise, which also 
heavily tends to the side of general political history, is a scholarly work, but 
It is spotty and overloaded with extensive excerpts and unimportant details. 
References to it are very rare. 

Even more than Walker’s book, Butler and Maccoby’s Development of 
International Law (1928) is dominated by the authors' interest in pure 
pohticaUistory. Only in a few points is the development of doctrine indi- 
^ n ^ authors start with the sixteenth century, thereby supplement¬ 
ing Walker s account. Tliey divide the discussed period into the “Age of 
the Prince,’’ “Age of the Judge,” and “Age of the Concerf’-a scheme 
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rightly criticized as ill deSncd and overlapping. None the less, the volume 
offers in six hundred pages the most copious information available on 
numerous aspects of modern state practice regarding international law. 

Political rather than doctrinal history of international law is also the 
subject of Wegner’s Geschichte des Volkenechts, published in 1936. In 
fewer than four hundred pages this treatise embraces the whole span of 
history. Unfortunately, in the author’s mind the history of international 
law rotates around Germany and especially around Prussia. WTiile his treat¬ 
ment is not typically National Socialist, it is naively patriotic and senti¬ 
mental. For instance: “Prussianism in its innermost is full of noble meek¬ 
ness [Sanffmuf]; therefore the customary caricatures of its nature exhibit 
so low a mendacity . . Otherwise the book is not without merit; its 
bibliography surpasses those of the early treatises. 

An unusual, if not devious, publication remains to be mentioned, the 
Histoire des grands principes du droit des gens depuis Vantiquite jusqu’d 
la veille de la grande guerre {1923) by the Alsatian, Professor Redslob of 
the University of Strasbourg. There are, according to Redslob, four great 
principles: the binding force of treaties, the freedom of states, the equality 
of states, and the solidarity of states. He groups historical facts under the 
four headings, and then tries to show the vicissitudes of the principles 
during the various periods of history which he lays out in a peculiar man¬ 
ner. Redslob’s plan could not succeed because the variety of relevant facts 
is too great to permit their subordination under four principles, however 
vague. One may even doubt whether any framework constructed around 
alleged principles of international law can be adequate for a full historical 
account. The treatise, which is not very well documented, has met with 
little attention. 

Among regional studies, De Taube’s inquiries into the international law 
of the Byzantine empire and of early Russia “ deserve special mention. 
More recently historiographies confined to doctrine have been published 
for Spain • and for the Netherlands.^® 
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JAMES BROWN SCOTT ON THE SUPERIORITY OF THE 
SPANISH SCHOLASTICS OVER HUGO GROTIUS 

Up to and beyond the First World War there was little doubt among the 
writers on international law that Grotius was by far the most important 
figure in its doctrinal history. We have pointed out before that he was 
often called the “father" or “founder" of that discipline, and that the 
Spanish authors were rightly menboned with disbnction among his various 
“predecessors." “ A far different view was taken by James Bro\\n Scott 
(1866-1943) in a number of publications, especially (1) introduebon to 
Grotius* De Jure ac Belli Pads in Classics of International Law (Oxford 
University Press, 1925); (2) The Spanish Origin of International Law — 
lectures given in Spain on Vitoria and Suarez, and published by the School 
of Foreign Ser\'ice, Georgetown University, 192S; (3) The Catholic Con¬ 
ception of International Law: Francisco de Vitoria, Founder of the Modern 
Law of hlations; Francisco Suarez, Founder of the Modern Philosophy of 
Lmv in General and in Particular of the Law of Nations —A Critical Exami¬ 
nation and a Justified Appreciation, published by Georgetown University 
Press, 1954; (4) 'Ihe Spanish Origin of International Law: Francisco de 
Viioria and His Law of Nations (a publication of the Carnegie Endow¬ 
ment for International Peace (1934); *2 (5) Introduction, written in 1939 
and published posthumously in 1944, to Selections from Three ^^orks of 
Sudiez in Classics of International Law. Tlie third, fourth, and fifth of the 
numbered items repeat or elaborate what was said in the lectures of 1928, 
adding translations of Vitoria^s texts and various other appendixes. 

Scott, a Protestant, served the last twenty active years of his life as a 
professor at Georgetown University. TTiis being a Jesuit institution, one 
would not be surprised by Catholic leanings of a non-Catholic member of 
Its faculty.^* However, Scott took a deprecating attitude against Prot- 
^tanhsm. He speaks, for instance, of the “so-called Reformation."'^ 
Quoting the English historian Walker, who has referred to the “legal 
literature of the Age of Reformation," he hastens to add; “I would prefer 
to say: after the discovery of America and in consequence thereof." He 
speaks of the “generous and unerring hand of the Jesuits," which “choked 
the tares of the Lutheran heresy." « Referring to St. Bartholomew’s Day 
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(August 24, 1572), he has no blame for the massacre, but has an ironical 
phrase for the victims—the Huguenots were, he says, “for tolerance inso¬ 
far as toleration of their form of religion was concerned” —a remark not 
even historically correct.*® Other Protestant groups are the object of similar 
aspersions.*® Scott, as will be seen, even tried to stigmatize Grotius. 

Politically, the following remark by Scott is significant: “As an Ameri¬ 
can of the North. I always consider Spain the Mother Country, as do all 
Americans.” Of the English influence upon North American culture and 
law, he seems to have had little esteem or know’lcdge.^* He further intimates 
that in marital matters the jurisdiction of the state should be subordinated 
to the “spiritual power.” ** 

With these extreme religious and political views, Scott’s theory of the 
historical origin of international law is closely connected. For him, the 
modem law of nations rests upon a Spanish foundation and was formu¬ 
lated in a Catholic atmosphere by Spanish theologians and publicists of 
the sixteenth and seventeenth centuries; only “trifling additions” to¬ 
ward what the Spanish School had achieved were necessary in order to 
have “that system of jurisprudence which today we prefer to call interna¬ 
tional law.” “ Grotius was in reality a member of the Spanish School and 
its “conscious expositor.” He “plucked the ripe fruit.” -• 

Scott docs not seriously attempt to prove these far-reaching theses. His 
voluminous books contain, in addition to inaccurate ** translations of the 
pertinent tractates of Vitoria and Suarez, circumstantial and utterly repeti¬ 
tious recitals of their teachings, accompanied by unremitting outbursts of 
enthusiasm and adoration. On the many hundred of pages hardly one is 
lacking in such epithets as “classic,” “magnificent,” “crowning glory,” 
“masterpiece,” “supreme intelligence,” “meeting the most exacting stand¬ 
ard,” and “unanswerable.” ** The reader is definitely made to understand 
that it would be overweening to oppose, or even to doubt, any of the 
opinions held by Vitoria or Suarez. Scott docs not see that the two writers 
contradict each other at important points,^® such as the divine character of 
the monarchy, which Vitoria assumed but Suarez denied. He has no word 
about the criticism with which Suarez’s theories have been met, especially 
by members of the Jesuit Order. And by failing to trace the theories of the 
two Spaniards back to their medieval predecessors, except for the custo¬ 
mary references to St. Augustine and Tliomas Aquinas, he gives them a 
wrong appearance of originality. With the historians of political science he 
is entirely unfamiliar. His utterly meager documentation is preferentially 
taken from a Catholic theological literature. He dislikes “publicists of our 
day who would consider as ‘medieval’ documentation from the Scriptures.” 
He thinks “that the Old and the New Testaments seem to have lost their 
vogue with writers of today who prefer science and quotations from each 
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other to revelation.” In Scott’s opinion medievalists were seeking not only 
a historical but a moral standard, while the standard of modern writers, 
difficult to describe anyhow, is more devoted to “mechanics.” It is there¬ 
fore not surprising that he thought Vitoria “peculiarly apt in his choice of 
Noah as an authority upon which to base colonization and the creation 
of nations, because by mere length of days he had a longer experience than 
any other philosopher in such matters.” 

A grave defect in Scott’s writings consists in the fact that he and his 
translators, invariably render jus gentium as “law of nations” or as “inter¬ 
national law” —terms which he uses indiscriminately. He is not aware 
that Vitoria invariably and Suarez widely employ jus gentium in the an¬ 
cient and medieval sense of universal or quasi-universal law. As a result of 
this crude mistake Scott’s exposition of Vitoria’s and Suarez’s doctrines 
abounds in erroneous references to their achievements in international law. 
In other respects, too, the translation is careless and misleading. No at¬ 
tempt is made to clarify such terms as civitas, respublica, communitas, gens, 
populus, and nufio. Scott, as well as his translators, speaks indiscriminately 
of “state” and employs the term of sovereignty in an entirely indefensible 
way.®* 

Scott’s endeavor to glorify the two theologians leads him also to strange 
attempts at connecting their teachings with modem problems of inter¬ 
national law. He does so with a naivete which is truly disarming. Only a 
few instances need be given. “Many people will be surprised,” he says, "to 
learn that Vitoria had expressly stated the mandate as exercised under the 
League of Nations.” ** Scott’s only reason is that Vitoria deems the Span¬ 
ish ruler entitled to undertake forcibly—without any “mandate” whatso¬ 
ever the administration of Indian lands because of the Indians’ alleged 
incapacity for proper administration. 

Another instance bears upon Vitoria’s vindication of the right of the 
Spaniards to dig for gold, to fish for pearls, and otherwise to participate in 
common goods of the Indians. In this connection, Vitoria points out 
that even if the claims should not be justified by natural law, there would 
be sufficient consent of the greater part of the world on this matter [a ref¬ 
erence to jus gentium] "mainly for the common good of all.” Scott’s 
explanation is: Vitoria apparently was a believer in the fundamentalness 

of ‘the pursuit of happiness’ before the phrase had been coined and minted 
from American gold.” 

Other instances are connected with what Scott considers to be a matter 
of nationality and naturalization. Vitoria advances two propositions: (i) 
children born in Indian territory from a Spaniard domiciled there cannot 
be excluded either from the (Indian) '‘civitas” or from the “advantages 
enjoyed by other citizens ; (2) those who want to acquire domicile in one 
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of the Indian "‘civitates" by marriage or in any other wzy by which for¬ 
eigners become citizens cannot be prevented from acquiring the domicile 
any more than any other person, and consequently they will enjoy the 
privileges just as others do, provided they submit to the same obligations. 

Both propositions lack precision: we must remember that we are con¬ 
fronted with students’ notes never supervised by Vitoria. In no case can 
they be taken in a strictly juridical sense. Vitoria derives the first proposi¬ 
tion from Aristotle’s theory according to which man is a “social animal'' 
{animal civile). The idea seems to be that if the child could not participate 
in the advantages offered by the community where born it would be home¬ 
less, so to speak. “Citizen” (civis) in the medieval and post-medieval sense, 
prior to the French Revolution, is not related to the state but to the city 
and is linked by Vitoria, rather vaguely, to the community where the uni- 
mal civile has come to life. And Nvith respect to the second proposition it 
is characteristic that Vitoria makes “domicile” the criterion for the enjoy¬ 
ment of the privileges of “citizens,” whereas in the law the concepts of 
domicile and citizenship arc fundamentally different. Here the meaning 
seems to be that a person (obviously Vitoria thought of a Spaniard) who 
through marriage, or in any other t\'pical way, becomes a resident in an 
Indian community, is entitled to all the privileges enjoyed by the other 
residents. All this is rather vague. Moreover, the first pronouncement is 
obscured by the fact that Vitoria, not content with Aristotle’s authority, 
tries to give it, even in the first place, legal support. He cites in favor of it a 
decree of Justinian's Code; but the decree cited has nothing to do w'ith the 
subject, and the Code decree which he obviously has in mind fails to sup¬ 
port his thesis in any way.®® 

Scott sees no difficulty whatever in this complicated and entangled mat¬ 
ter. It is all highest glory for Vitoria. Scott has no doubt that civitas and 
civis in Vitoria’s text relate to states and their “citizens” in the modern 
sense. He interprets as a matter of course Vitoria’s propositions in the light 
of the doctrine of the present law on nationality. Even from this point of 
view his comment makes little sense. On the first proposition he explains 
that it stales “in unmistakable terms a principle of law which was centuries 
later to find its classical expression in an Amendment of the American 
Constitution . . .” “Without conscious intention perhaps sic) on the 
part of the author, the doctrine of Vitoria has endowed eac \ and every 
person born within any American Republic, with a separate and distinct 
nationality by the mere fact of birth within the Republic.” All this is 
baffling. Leaving aside philological objections it remains unexplained why 
a rule asserted by Vitoria for children of Spaniards domiciled in Indian ter¬ 
ritory should involve a broad rule of jus soli and why the rule applies to any 
American Republic. As far as the United States is concerned, it did not 
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occur to Scott to look at the English tradition which is the root of the 
American jus soli.*^ 

To represent the Spaniard Vitoria as the spiritual father of the Four¬ 
teenth Amendment would seem to reach the climax, but it is surpassed by 
Scott s comment on Vitoria s remark that the child bom in Indian terri¬ 
tory to domiciled Spaniards, if excluded from the advantages of citizenship 
there, would not be a “citizen" anywhere. This is what Scott has to say: 

So reasonable was the enlightened Spaniard that he eliminated by a stroke 
of his pen, or by a stress of his voice, the stateless person." 

Similarly fantastic is Scott’s comment on Vitoria's second proposition. 

We are here, he asserts, "in the presence of the most important ‘favored- 
nation clause—the law of Vitoria is a perfect law, as perfect at any rate as 
human law can be which is designed for the welfare and happiness of an 
imperfect world. For readers unfamiliar with international law one may 
mention that Scott s most important" "favored-nation clause” is an ob¬ 
scure invention of his own caused apparently by a confusion with the 
most-favored-nation clause found in commercial treaties. 

It is a most significant fact that the first volume of the Classics of In¬ 
ternational Law published in 1917 had already been devoted to Vitoria 
with an excellent Introduction by Ernest Nys. Scott himself had added a 
short preface. Nys had high praise for Vitoria, but of course he did not in¬ 
dulge in Scott’s uncritical exaltation and bias. Remarkably, in the preface 
to the ig^4 volume, Scott docs not mention the publication of 1917,“ 
and nowhere docs he indicate why the duplication was necessary. In a few 
footnotes the Nys edition is cited rather casually with praise. 

^VhiIe Scott considers Vitoria as the founder of international law, he 
presents Suarez as a similarly eminent figure in the early history of interna- 
rional law. Of his Catholic Conception, the greater part is devoted to 
Suarez. The Introduction to Selections from Three Works of Suarez is 
much shorter. In the first-mentioned treatise such matters as the Defensio 
Fidei and Suarez’s theories on custom, prescription, and other topics of 
general jurisprudence are in the fore. Much less is said about Suarez’s role 
m tli^e formation of international law. But Scott creates a large penumbra 
by the indiscriminate use of the phrase "law of nations." His comments 
on Suarez s theories are of the same type as those on Vitoria. For instance, 
Suarez states that no single ground of "just war" is exclusively reserved 
to the Lhnstian princes; natural law may grant such grounds also'to princes 
who arc unbelievers.^ This general proposition is then qualified by subtle 
and involved distinctions which in the interest of the Christian faith pro- 

If one adds that ac¬ 
cording to Suarez infidel princes are obligated to admit missionary work 
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and may be deposed by the Pope in the interest of the faitli,*^ Suarez’s 
proposition can hardly be considered as indulgent; in fact, the admission 
that an unbelieving prince may wage a just war was inescapable in order to 
permit Christians the sale of arms to unbelievers—times had changed since 
the Third Lateran Council (one has to think of the flourishing trade of 
Venice and other Italian cities with the Ottoman Empire). Scott docs 
not indicate this practical aspect of Suarez’s general proposition.** He 
simply comments, “Suarez, although a theologian, was also a man of reason 
and a broad-minded humanitarian.” *« 

Scott then turns to an explanation offered by Suarez himself for his 
proposition. By a rather strained argument, Suarez imagines hvo infidel 
princes, one preventing his people against their will from “worshipping 
the one God and obeying the law of nature,” whereas the other prince 
wages war against him on this ground—in such a situation the war would 
be “just.” Scott comments as follows: “TTie ‘explanation’ proves that if 
men of Suarez’s stamp could have had their way the Reformation might 
never have occurred.” ** It is difficult to see what was in Scott’s mind, ex¬ 
cept that his remark indicates a rather low estimate of the Reformation. 

Elsewhere Suarez deals extensively with the theory of custom {custom¬ 
ary law). Contradicting unnamed earlier writers, he remarks that women 
and persons below twenty-five years, unless infants, may participate in the 
formation of a custom with legal effect.*® Scott offers the following com¬ 
ment: “Suarez, celebrated as he was and living in the world, but, as it were, 
not a part of it, curiously had observed that this perfect community [the 
state] consisted not merely of men but of men and women." He was aware 
of a more “modern age.” Scott then refers to the Nineteenth Amendment 
of the Constitution, which grants the voting right to women, and con¬ 
tinues, “Over three centuries ago Suarez . . . declared in words which 
cannot be often enough quoted, as they do him infinite credit, that women 
and persons below twenty-five years [follows the passage referred to above]. 
Francisco Sudrez is rightly considered as a great theologian and philosopher 
and a no less great jurist . . . but in the quotation we have just made 
. . . he proclaims himself as a feminist in a day when feminism was 
hardly a dream, let alone a hope.” *® 

Scott's lack of understanding not only leads him to such absurd exag¬ 
geration, but prevents him from even comprehending Suarez’s real merits. 
Suarez’s statement on the interdependence of states is verbally reproduced 
with such meaningless remarks as “Comment would be as impertinent as 
superfluous.” Scott proceeds then to a comparison between Suarez’s 
statement and Vitoria's remark on the force of law inherent in the jus 
g^rttium and Vitoria’s idea of a world state. The comparison turns out to be 
in disfavor of Suarez, mainly because Scott erroneously confuses Vitoria's 
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jus gentium witii international law, but also because he considers Vitoria^s 
idea of the world state as superior to Sudrez's definitely more modem and 
useful notion of the interdependence of states.®* Furthermore, Suarez’s 
dual interpretation of jus gentium —his most original contribution to the 
genesis of international law—is dealt with by Scott perfunctorily and in a 
way which gives the impression that the dual interpretation is of ancient 
Roman origin.®* 

All in all, Scott’s appraisal of Suarez’s teachings is utterly inadequate, or 
even meaningless, a fact which makes the disproportionate dimension of 
the publications which he was allowed in this field, even more startling.®^ 

An entirely different picture is presented by Scott’s discussion of Grotius, 
and especially by his Introduction to the first volume of the Classics—a task 
which he, as the editor-in-chief of the Classics, likewise assigned to himself, 
though there was no lack of experts on Grotius. (The translation of Grotius’ 
work and of the selections from Suarez was done by other persons.) The 
Introduction consists of forty-two pages, counting ten on the Law of Spoils, 
which Grotius we know left unpublished, except for the chapter on the 
freedom of the seas. Tlie Law of Spoils is marked by numerous references 
to Spanisli authors.®® In addition, the genesis of this tractate seemed to 
Scott to offer several opportunities for deprecating Grotius and Protestant¬ 
ism.®® No more than eight or nine pages are concerned with an analysis, or 
rather a summary, of Grotius’ main treatise. Such important matters as his 
doctrine of neutrality or his Temperamenta are not even mentioned. Only 
a few cursory and incoherent data are given about Grotius’ personal de¬ 
velopment. Tlicrc is no bibliography of the literature on Grotius; only such 
few publications on him are mentioned as seem to fit into Scott’s precon¬ 
ceived line of thought. 

Scott's attitude toward Grotius is conspicuously at variance with his 
attitude toward the Spanish theologians. He has some conventional phrases 
of praise for Grotius, but basically represents him as an “ad\'0cate”—tell¬ 
ing us that an advocate “can play a beneficial role in the betterment of the 
world.” Here is an explanation for Scott’s particular interest in the Law 
of Spoils. The Dutch historian Kruin showed in 1925 ®‘ that Grotius had 
included parts of the Law of Spoils in his great work of 1624. “We are 
permitted to think, therefore,” Scott concludes,®* “that the advocate of 
1604 was practising his profession when he addressed himself some 
eighteen years later to the composition of tlie elaborate treatise”—a judg¬ 
ment in no way supported by Fruin. Scott tells us further that Grotius 
“was not an advocate in the prize case for nothing.” ®* He also was a man 
“to bow before the accomplished fact”—another unfounded aspersion.®® 
Moreover as a Protestant he “rejected religious authority” because he re- 
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jected "the authority of the Universal Church.” Nc\ erthelcss, in our days 
he would probably be considered "reactionary” —Vitoria, we remember 
was a "liberal” according to Scott.®® Still, Scott’s greatest indignation was 
aroused by the fact that Grotius did not cite Suarez frequently enough, and 
especially that he did not cite him in the Prolegomena.^* Scott gives the 
following explanation: 

"Grotius’ wish was not only to be read by princes, but to please them 
to such a point that he might enter into the service of one or the other of 
them . . . Had not two kings, and consequently two possible protectors, 
already shown their displeasure [with Suarez’s Defensio Fidei] . . . Tlic 
Netherland courtier in exile might indeed secretly profit by the labors of 
the Spanish Jesuit and internationalist in a foreign country without ex¬ 
posing himself to the censure of the lords of creation . . 

This repellent slur, made first in the 1928 Spanish Origin, was so much 
in Scott’s mind that he repeated it in a slightly mitigated form in his last 
publication, the Introduction to Selections from Three Works of Suarez, 
devoting four of his thirty-eight pages to tlie subject. 

Tlie attacks on the moral and political character of Grotius evidently 
were designed to emphasize the immense moral superiority of the Spanish 
theologians. It was more difficult to substantiate their alleged superiority in 
matters of theory. Actually Scott docs not offer any substantiation of this 
kind. He searched merely for quotations from other writers which seemed 
to support his thesis, and this search led him to what he obviously believ ed 
to be a treasure trove. A historical essay by J. Kosters, a member and later 
vice president of the highest court of the Netherlands, had surveyed the 
spiritual forces generative of modern international law, and, on arriving at 
the Grotian era, had remarked: "Nous sommes arrives a la plenitude des 
temps; une main sc tend pour cueillir le fruit devenu mur.” ®® Here we 
have a distinguished compatriot of Grotius—perhaps a Protestant!—seem¬ 
ing to state that Grotius (plainly intended in the quoted words "une 
main ’) did nothing more than "pluck the ripe fruit.” Not an impressive 
intellectual achievement! Scott uses the phrase as a catchword.®^ In reality 
he distorts the idea of Kosters, who simply depicted the compelling char¬ 
acter of the onward-pressing evolution, but had not the least intention of 
disparaging Grotius.®* On the contrary, Grotius is to him the central figure 
in the history of international law, and the Spaniards and many others are 
merely Grotius' "forerunners," with Gcntili and Suarez in the lead.®® 

As far as I know, Scott's publications have never been subjected to 
enbeal investigation. His views have been eagerly accepted by Franco 
Spain and by a few non-Spanish writers following the orthodox Catholic 
point of view,’* while other writers of the latter group show a marked re- 
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serve.^ Still it is a fact that Scott’s publications have produced a definite 
effect upon public opinion. As I have observed on various occasions, peo¬ 
ple consider it as somewhat quaint and old-fashioned to represent Grotius 
rather than the Spanish theologians of the Golden Age as the real founder 
of the modern doctrine of international law. External circumstances, it is 
believed, have contributed greatly to the efficacy of Scott's writings. Scott 
became Secretary of the Carnegie Endowment for International Peace and 
Director of its Division of International Law, general editor of the Classics 
of International Law, editor-in-chief of the American Journal of Interna¬ 
tional Law, president of the American Institute of International Law, and 
finally a member and sometime president of the Institut de Droit Interna¬ 
tional at Brussels. He was one of the most influential figures in the con¬ 
temporary literature on international law, especially within the American 
area.^^ To some extent it is explicable that the stately volumes published 
by such a high authority within the framework of impressive series should 
find credence with many people. The general absence, at the time, of his¬ 
torical interest in international law was probably also a factor. 

Still to be mentioned is a German writer who by a partly independent 
line of thought advanced views similar to those of Scott: Ottenwalder, who 
died in 1945 a victim of World War II at the age of thirty-five. Graduating 
in Catholic theology and in philosophy, he was active in the German 
Catholic Youth movement and wrote the essay Zur Naturrechtslehre des 
Hugo Grotius, which was published in 1950 by his former teacher, Pro¬ 
fessor Brinkmann, then a political scientist at Heidelberg University. 

The essay is greatly confused and desultory, conveying the impression 
that the author was prevented from giving it the necessary final revision. 

Ottenwalder is primarily interested in Grotius’ general philosophy of 
law and (himself without legal training) tells us by way of a rather obscure 
argumentation that Grotius lacked a sense for the significance of the law. 
In international law he discusses at some length the scholastic just-war 
doctrine, but othenvise his remarks are brief and perfunctory. He invariably 
translates jus gentium by Volkerrecht, thus causing the same fundamental 
confusion as Scott. Stating that the beginnings of that law must be sought 
before Grotius, he continues abruptly, citing Scott: “Consequently 
[danach] Vitoria is the founder of international law and Grotius his most 
important disciple.’’ However, he recognizes some originality in Grotius. 
Tlic latter, we are told, developed his concept of justice from Roman civil 
law and built his system of natural law on this basis—a perplexing assertion 
bolstered by a twisting reference to Vollenhoven.’* And there are more of 
Ottcnwalder’s strange allegations.^* 

Professor Brinkmann explains the publication of the essay in part as 
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inspired by piety, but he also calls it “the 6rst link of German research in 
the recent international transformation of the picture of Grotius.” For this 
transformation Professor Brinkmann refers to the French neo-scholastic 
school, which, however, never did concern itself with the historical posi¬ 
tion of Grotius; in fact, its main representative, Le Fur,” called Vitoria 
and Suarez “precursors” of international law. Professor Brinkmann also 
repeats Scott’s phrase, that Grotius “plucked the ripe fruit.’’ The interest 
in American thought which spread in Germany after the Second World 
War has obviously miscarried in this case. 

There was, however, a truly great jurist who prior to Scott gave vent to 
similar opinions: Josef Kohler. His Grundlagen des Volkerrechts {1918) 
devotes six or seven pages to the doctrinal history of the law of nations, 
calling the Spaniards the real founders of international law and mention¬ 
ing specifically Covarru\ias, Vitoria, and—surprisingly—Molina but not 
Suarez. Kohler admits that Grotius’ On the Ldw of War and Peace ac¬ 
quired a justified reputation all over the world; but, considering the merits 
of the post-glossators (?) and the Spaniards, he deems it a historical per¬ 
version to call him the father of natural law and of international law. 

It is not worth while to point to the divergencies between Scott’s and 
Kohler’s statements; in substance they arc similar. The explanations, how¬ 
ever, arc entirely different, Kohler, born in 1849, was a genius, a scholar, 
and an artist who, fully aware of his unique gifts, developed in his late 
years an increasing lack of self-control. The First World War, which he 
survived by only one year, upset him completely. A fervent patriot, he 
expressed his sentiments against the enemies of his country in a tremendous 
number of publications of extreme and vituperative violence.^® His GrunJ- 
lagen des Volkerrechts (1918), prepared, according to the Preface, “under 
the tempest of war,” contains a number of those outbursts. He warns that 
“intcniational law must not become a concoction which English despotism 
and French rhetoric want to impress upon us,” and asserts that neither 
England nor France has been able in modern times to create a real legal 
science.®'’ However, England rather than France was to him, as to many 
other Germans of that time, the main foe. According to Kohler, in the 
event of England’s victory, the law of nations would entirely collapse, and 
idealism and morality would then perish completely.®* Tliis anti-English 
attitude was strengthened by his Catholic background, the influence of 
which became pronounced in his late years.®^ Perhaps the most character¬ 
istic manifestation of his state of mind is what he has to say about Gcntili, 
the double convert to Anglicism and Protestantism. He simply calls him 
a “hunter of anecdotes” and a “juristic clown” {Uanswurst). Still, it has 
never been doubted that Gcntili was an eminent jurist, a prominent figure 
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in the history of international law; and Kohler never tried to substantiate 
that affront.®^ Kohler’s faithful son, Arthur Kohler, writes in Joseph Kohler 
Bibliographic (1931), page 6; “The war articles are also listed although 
the Master (Joseph Kohler] had in many cases abandoned the opinions 
advanced under pressure of the war; those opinions must be merely ap¬ 
praised as a result of that pressure.” This explanation applies also to 
Kohler’s statements mentioned above. 

In conclusion, we may state that there is not the least proof for the as¬ 
sertion that the Spaniards of the “Golden Age” were the founders of 
international law. 
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of the Upper Rhine area together with the Duke of Austria. Schwarzenberger, 
International Law (2nd ed., 1949), 308, considers this as an international war 
crime trial, predecessor of the trials following World War II. Yet the trial was not 
international; nor was it concerned with war crimes. 

4. Gorge, La Neutralite helv^tique (1947), 39; Bonjour, Geschichte der 
schweizerischen Heutralitdt (1946); a survey in Straessle, Die Entwicklung der 
sc/iu’cizcrisc/icn Neutralitdt (thesis, Fribourg, 1951). 

5. Las Siete Partidas del Rey Don Alfonso el Sabio, ed. by the Real Academia 
de la historia (3 vols., Madrid, 1807) "Prologo." The Siete Partidas were given 
(subsidiar)') legal force in 1348. 

6. Von Brauchitsch, Geschichte des spanischen Rechts (1852), 89. 

7. Van der Linden, "Intervention pontificale dans la delimitation des domains 
coloniaux et maritimes,” Rev. dr. int., XXXIV (1939), 519; Nys, Etudes, I, 193; 
and. on broader grounds, Scheuner, "Zur Geschichte der Kolonialfragc im Volker- 
recht,” Zeitschrift fur Volkerrecht, XXII (1938), 442. Tlic texts of the bull and of 
the treaties are found in Davenport, European Treaties Bearing on the History of the 
United States and Its Depetidencies, i (1917), Nos. 7, 9, and 16. Concerning 
Alexander VI, it will be sufficient to refer to the Enc)dop<Bdia Britannica ("Alex¬ 
ander”) or the C«jf/ioh'c Enc^'c/opedid ("Alexander”) [bibl.*]. 

Recently Staedler has subjected the bull of 1495 and the subsequent treaties to 
a searching analysis in "Die Westindischen Investituredicte Alexanders VI,” Zeif- 
schrift fiir Internationales Recht, L (1935), 315, and "Die Westindischc Raya von 
1493 und ihr volkerrechtliches Schicksal,” Zeitschrift fur Volkerrecht, XXII 
(1938), 165, and "Zur Vorgeschichte der Raya von 1493,” ibid., XXV (1941), 
37, and "Hugo Grotius iiber die donatio Alexandri von 1493 und der Melellus- 
wricht,” ibid., XX\' (1941), 257. 

8. Supra, p. 19. 

9. Peiissi6 du Rausas, Le Regime dcs capitulations darxs Vempire Ottoman (2 
vols., 2nd ed., 1911); Anonymous, Le Regime des capitulations (Paris, 1898), with 
text of the 1555 treaty and of the later Franco-Ottoman capitulations; Lippmann, 
Die Konsularjurisdiction im Orient (1S98—greatly informative); and the writings 
of Ravndal and others cited in note 38 preceding. The text of the 1535 convention 
is also given by Ravndal, 94. 

10. Tlie Popes themselves, at times, it is tnie, did not feel much inhibition in 
this respect. Cf. Pfcffeimann, Die Zusammenarbeit der Renaissancepdpste mit den 
Tiirken (1946), discussing especially Alexander Vi’s attempts to ally himself with 
Sultan Bajazet. As late as 1609 the Spanish Jesuit Carthagena, writing at the be¬ 
hest of Pope Paul V, insisted in his Propugnaculum Catholicum de jure belli 
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Romani Pontificis adversum Ecclestae jura violentes that the Popes may wage wars 
of their owm in defense of ecclesiastical rights and emplov non-Christian soldiers 
for this purpose. Nys, Le Droif de la guerre et les precurseurs de Grottus (1S82), 
186; Walker, History of the Law of Nations (iSgg), 276. 

11. Lavisse and Rambaud, Histoire generale du fV* siecle jusgu'a nos fours, IV 
(1894), 757. 

12. On the complicated history of the law of the Holy Places, see F. von Verdy 
du Vernois, Die Frage der Ileiligen Stdtten Paldstinas (1901). 

13. Zinkeisen, Oeschichte des OsTTwruschen Reichs in Europa, III (1855). 417; 
Hakluyt. Principal Flavigations. Voyages, etc. (1599), II, Part 1, pp. 1363. His¬ 
torians have paid little attention to these events. 

14. Morse, The International Relations of the Chinese Empire, I (1910), 43; 
Scheuner, op. cit., 442. 

15. Sec, c.g., Morse and MacNair, Far Eastern International Relatiorts (1931), 

15- 

16. Menzel, "Spinoza und das Vdlkerrccht,’' Zeitschrift fur Volkerrecht, II 
(1908), 17, with the text of the 1611 letters of agreement, which are couched in 
rather vague phrases, on 258. 
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17. J. A. Williamson, The Age of Drake (1946) and Hawkins of Plymouth 
(1949). Sec also William C. H. Wood, Eliza^than Sea-Dogs (1918). 

18. Keller-Lissitzyn-Mann, Creation of Rights of Sovereignty T/iroug/i Symbolic 
Acts, 1400-1800 (1908). 

ig. Mignct, Rivalite de Frattgois I^ et de Charlcs-Quint, II (1875), 204. 

20. Magnum Bullarium Romanum, VI (1860), 201. 

21. See n. 120, following. 

22. The Anglo-Spanish treaty of 1515 cited in Dumont, Corps universal diplo- 
matique, IV (1), 220, is an instance. It tried to eliminate disturbances of a com¬ 
mercial treaty of 1506 regarding Anglo-Flemish commerce. 

23. Dumont, op. cit., V, 831; Am6, Etude sur les tarifs de douane et sur Us 
traitis de commerce, 1 (1876), 6. 

24. 28 Hen. VIII, c. 15; J. F. Stephen, A History of the Criminal Law of Eng¬ 
land, II (1883), 366; J. A. Williamson. Maritime Enterprise, 1485-1558 {1913), 
366. 

25. Ortolan, Angles intemationales et diplomatic de la mer, I (4th ed., 1864), 
210. 

26. De jure belli, I, Chap. 25 (English transl., p. 124). See, however, ibid., 
I, Chap. 4 (p. 38) on the vacillating attitude of Alciatus. 

27. Williamson, Maritime Enterprise, 355. 

28. Van dcr Molcn, Albertco Gentili (1937). 49- 

29. Krauske, Die Entsviefeelung der stdndigen Diplomatic (1885), 98. England 
had ambassadors at the Imperial Court even earlier. 

30. Bluntschli, Das Beutcrecht im Knege (1878), 42, mentions in this con¬ 
nection a Swiss ordinance (Sempacherbrief) of 1299. Henry V of England issued 
rather humane "General Orders" to the army when he invaded France in 1415; 
similar Orders seem to have been promulgated in 1386 by Richard II. (Montague 
Benurd, "The Growth of Laws and Usages of War.” Oxford Essays {1856]. 88, 98.) 

31. Described {Reuterbestallung tna Fusskncchtsbestallung) in Bluntschli, op. 
cit., 43. Regarding Coligny’s Ordonnances (for the infantry) of 1548, cf. Gardot, 
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“Le Droit de la guerre dans I’ceuvre des capitaines frangais du XVI si^e,” RecudI 
de$ GOUTS, LXXII (1948), 421, 470. 

22. Gardot, op. cit., 485. 

33. Kleen, Lois et usages de la neutralite (Tapth le droit intemaUonal conven- 
tionrrel et coutumier des etats civUisis, II {1900), 433 * Butler and Maccoby, 
Development of InternatioTial Law (1928), 308. 

34. Jessup, ed.. Neutrality: Its History, Economics and Law (1935), Vol. I 
(by Jessup and Dedk), The Origins, 20; Nys, Etudes, II, 57. 

35. Knight, “Neutrality and Neutralization in the Sixteenth Century—Liege, 
Journ. Comp. Legis/dfion and Int. Law (1920), II 3rd series), 98. 

36. Jessup, op. cit., 126 ff. 

37. Roscoe, A History of the English Prize Court (1924); Marsden, Early 
Prize Jurisdiction and Prize Law in England,” Eng. Hist. Rev., XXIV (1909), 
675, 680, and XXV (1910), 243. 

38. Nys, U Droit international. III (1912), 711; De Pistoyc et Duverdy, 
Trditc des prises maritimes, II (1859), 142. 

DOCTRINAL DEVELOPMENTS 

39. A comprehensive survey is presented by Garcia Arias in an appendix ("Adi- 
Clones sobre historia de la doctrina hispinica de derecho internacional”) to Nuss- 
baum, Hisforid del derecho internacion^ (transl. from the English, Madrid, 1950), 
359 ff. Cf. also Nys, Le Droit des gens et les dnciens jurisconsultes espagnols (1914); 
Regout (S.J.), Ld Doctrine de la guerre juste de Saint Augustin h nos jours (1934), 
186; von Kaltenborn, Die Vorldufer des Hugo Grotius (1848), 124. 

40. For a surve)’ see S. Riezler, Die literarischen 'Widersacher der Pdpste {1874). 
The Spanish “^crivains ^ tendance ivang^lique” were of little importance. Droin, 
Histoire de la Re/ormdtion en Espdgne, 1 (1879), 33. 

41. See infra, pp. 41, 301. The Church had early claimed power over non- 
Christians. Cf. Gierke, Political Theories of the Middle Age, n. 50; regarding Pope 
Innocent IV, R. W. and A. J. Carlyle, A History of Medieval Political Theory, V 
O928), 323; Ilurtcr, Pdpyt Innoccnz III und seine Zeitgenossen, III (1938), i ff. 

42. Infra, p. 81; see also supra, p. 19. 

43. Infra, p. 81. 

44. Infra, p. 84. 

45. Gierke, Das deutsche Genossenschaftsrecht, II (1873), 720 ff. See also suprd, 
p. 40. 

46. Regarding the Middle Ages, sec Gierke, Political Theories of the Middle 
Age, 95; Catlin, The Story of the Political Philosophers (1939), 164. The civilians 
(“legists”) came nearer to the concept of the State (Gierke, op. cit., n. 339). But 
even with Grotius the idea of a State did not yet fully conform to modem notions 
{infra, n. 140). 

47. See, e.g., Gierke, op. cit, 194, nn. 335, 336. 

48. However, Bartolus developed, with an eye to the Italian city-states, the 
notion of an um'versifds supcrionim non recognoscens, regardless of whether the 
nonrecognition was de facto or de jure. (Gierke, The Development of Political 
Theory, 280, n. 14. See also supra, p. 40.) TTbis idea, however, was not adopted by 
the theologians or the canonists. 

49. Infra, p. 76. 

50. A similar line of thought is followed by Giuliano, "Rilievi sul problema 
storico del diritto intemazionale” in Communicazioni e studi, ed. by Istituto di 
Diritto Intemazionale (Milan), III {1950), 105. 
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51. An illustration may be found in an action in 1592 by the governor of the 
Philippines. Before beginning a war against the Sambals, he required an opinion 
from the Augustinian order as to whether the war would be “just." The question 
was answered at length affirmatively. (E. H. Blair and J. A. Robertson, eds.. The 
Philippine Islands, 1495—1898, VII (1905), 14, 199.) The practical signiScance of 
this colonial occurrence is limited, however. 

52. They would inquire only whether injury to an envoy or violation of a treaty 
might justify war. without plunging into the legal problems involved. 

53. De justitia et jure. III, quest. 5 (not 9!), a. 3; Reibstein. Die Anfau^e des 
neueren Nutur- und Volkenechts (1949). 70. He also taught that Christian princes 
undoubtedly had the right to confiscate the property of infidels at will. Cf. B.ircia 
Trelles, "Francisco de Vitoria et Tecole moderne du droit international.” Recueil 
descours, XVII (1927), 170. 

54. Supra, p. 63, infra, pp. 69, 92. Sec also Regout, La Doctrine de la guerre juste 
i nos jours, 242, on the views of the noted Spanish Dominican Bahez regarding the 
assassination of William the Silent. 

55. On this see particularly Hbffner (a Catholic theologian), Christentum und 
Menschenwiirde: Das Aniiegen der spanischen Kolonialethik im goldencn 'Zeitalter 
(^ 947 )- A similar view has been taken by the Spanish legal historian 1 Imejosa, "Los 
Precursores espanoles de Grocio,” Amiario de historia del derecho eipafwl, \'I 
(1929), 220. 

56. Infra, p. 296. 

57. On Vitoria, see p. 79, infra; on Suirez. p. 84. 

58. Covarruvias also touched upon the traditional just-war doctrine, but did not 
raise any new points of significance. See, e.g.. Regout. op. cit., 187; Garcia .Arias, 
appendix to Nussbaum, Historia del derecho internacional, 401. The same is true 
of Domingo de Soto, who followed on the whole the teachings of X'llona. 

59. Great efforts have recently been made to exalt, from a Spanish and Catholic 
point of view, the merits of Fernando Vazquez de Menchaca (1512-1569). legal 
adviser to Philip II. See Barcia Trelles, "Fernando Vazquez de Menchaca." Recueil 
des cours, LXVII (1930), 433; Reibstein. Die Anfdnge des neueren Natur- und 
ydlkerrechts (1949)— tar more moderate and discerning, with numerous quota¬ 
tions from Menchaca; Garcia Arias, op. cit., 403. Discussing the doctrine of pre¬ 
scription, Vazquez incidentally asserted that there can be no public or private rights 
over the open sea (Controversiae illustres [1563), II, chap. 89, J 12). ‘I'hc same 
opinion had been advanced by earlier writers opposing the claims of Venice and 
Genoa {supra, p. 23). Menchaca turned vehemently against these claims, but at 
the same time against similar aspirations found among the Spanish people (he uses 
the term vulgus) with regard to the ocean between Spam and her overseas posses¬ 
sions. These aspirations were utterly precarious, whereas the monopolies arrogated 
by Venice and Genoa were very real and did great damage to Spanish n.avigation 
and commerce. Hence, there is no reason to praise Mencliaca with Barcia 'rrclies 
as an entirely disinterested "apostle of oceanic freedom.” Basically, Menchaca dis¬ 
tinguished between the jus gentium primaevurn, which is to all intents and purposes 
the human share in the divine and immutable jus naturale (according to Iiim, the 
JUS naturale as a whole applies to animals also), and the mutable jus gentium se- 
cundarium; but jtis gentium is understood by Mcnchac-a in the sense of universal or 
nearly universal law and not of a law between states. I’liis part of his system is not 
progressive; neither is it original. It was also rejected by Suirez. Sec Reibstein. 
op. cit., 74; Gierke. Deutsches Genossenschaftsrecht. IV (1913), 281, n. 20. and 
163, n. 37. Menchaca further recognized the Pope’s temporal jurisdiction over the 
whole world for the good of the Church. We are not concerned with Menchaca's 
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achievements in the doctrine of public and private law, which include remarkable 

observations on matters of political theory. 

6 0. This is definitely true of the French, Italian, Belgian, and Latin American 

literature. The same trend prevailed in Spain herself. See, Appendix II, n. ii. 
TTie statement by Brierly, Law of Nations (41^ * 949 )» that the works^of 

the Spaniards have been unfairly neglected, “especially in Protestant countries,” is 
not correct. Also, the great Spanish churchmen contributing to the progress of 
thought on matters of warfare belong to the sixteenth and seventeenth rather than 
to the fifteenth and sixteenth centuries, as asserted by Brierly. 

61. The main “rediscoverers” of the Spanish school were Nys. Le Droit de la 
guerre et Ics pr^curseurs de Grotius {1882) and Lc Droit des gens et les anctens 
jurisconsultes espagnols (1914), and Rivier, Note sur la litterature du droit des gens 
avant la publication du Jus belli ac pads de Grotius (1883). They had a lone 
predecessor in the Dutch historian Fruin, whose 1868 essay, “An Unpublished 
Work of Grotius,” has been reprinted in Bibliotheca Visseriarm, V (1925), 3. See 
infra. Appendix II. They all considered the Spaniards merely as forerunners of 
Grotius. 

62. Infra, pp. 296 ff. . n • 

63. Camden, The History of the Most Renowned and Victorious Princess 
Elizabeth, Late Queen of England. II (1675), 255, commenting on the year 1580. 
I'hc statements that possession is a necessary requisite of dominion, and that “sea 
and air” are common to all, “possession” thereof not being permitted by nature nor 
by public use and custom, are typically Roman. See Inst. I, J i, and supra, p. 67. 

64. James I, Political Works, ed. Mcllwain (1918), 310. 

65. Robert Wiseman, The Iwcrw of Ldws or the Excellence of Civil Law (1657)* 
See also Duck, De usu et autoritate juris dvilis Romanorum in dominiis prindpum 
christianorum {1653). On Zouche’s Juris et judid fedalis sive juris inter gentes 

et quaestioTics de eadem explicatio, see infra, p. 165. 

66. Cf. Lauterpacht, Private Law Sources and Analogies of International Law 
(1927). As late as 1879 Sir Robert Phillimore (Commentaries upon Intematiorial 
Law, I, 32) asserted that “Roman law may be said to be the most valuable of all aids 
to a correct and full knowledge of international jurisprudence of which it is indeed, 
historically speaking, the actual basis.” 

67. See Gentili’s remark, infra, p. 99. 

68. \'on Rauchhaupt, Ceschichte dcr spanischen Gesctzguellcn (1923), 105. 

69. More on this in Nussbaum, Principles of Private Internatiorud Law (1943), 
231 n. 9. 

70. The Dutch States-Gencral in 1599 invoked, in addition to the “common 

law of nations.” Roman law as basis for their blockade against Spain. Van Vollen- 
hoven. The Three Stages in the Evolution in the Law of Nations (1919), 3^ In 
156^ the French Chancellor de L’H6pital, rejecting the surrender of Calais to Eng¬ 
land. even invoked the Twelve Tables. Camden, History of the Most Renowned 
and Victorious Princess, etc., II, 98. On a recent recognition by Spain of Roman 
law as the jus gentium, cf. Lauterpacht, Private Law Sources, etc., 251. ^ 

71. See Nys, Le Droit international, I. 224 ff. (“Les Pr6curseurs de Grotius ), 
and Lc Droit dc la guerre et les precurscurs de Grotius (1882); Rivier, Note sur 
la littctaiure du droit des gens, etc., 6r; and von Kaltenborn, Die Vortdufer des 
Hugo Grotius (1948). Von Kaltenborn pays special attention to a group of Pro¬ 
testant writers—viz., the German. Johann Oldendorp (d. 1561), the Dane, Nicho¬ 
las Hemming (1543-1600}, and the better known Benedict Winkler, a German 
(d. 1648)—and (p. 168) places the Italian Albcrtus Bolognetus (153^1600) 
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first among the other writers. The characterization of these authors as ‘‘predeces¬ 
sors” of Grotius can be accepted only in a vers- limited sense. 

There were also numerous rather insignificant dissertations about the law of war 
and related special topics (listed by von Kaltenboni and Rivicr), On the German 
Johann W. Neumayr von Ramsla, who in 1623 wTote about ‘‘Bundtiusse und Ligen 
in Kriegszeiten,” see Reibstcin. "Neunwyr von Ramsla als N’olkcrrechtautor,” 
Xeitschr. ausl. Recht und Vdlkcnecht, XIV (1951). 125. 

72. For references on the history of private international law, see Nussbaum, 
Principles of Private International Law (1943), 10 n. 1. 

73. Sabine, A History of Political Theory (rev. ed.. 1950), Chaps. X\’ 1 I and XX 
[bibl.*]; “Machiavclli” and “Bodin,” Ency. Soc. Sc. (bibl.*]. 

74. The Prince, Chap. XVIII. 

75. The inherent limitations of the concept of sovereignty of Bodin, who main¬ 
tained the supremacy of God and of the law of nature over sovereigns, have been 
stressed by Gardot, “Jean Bodin, sa place parmi les fondateurs du droit interna¬ 
tional,” in Recucil des cours, L (1934), 549. 

76. Balch edited The New Cyncas of Emeric Cruce (riiiladclphia. 1909), giv¬ 
ing the full text of Crucc’s pamphlet in English and French. Sec also Pajot. L/n 
Reveur de paix sous Louis XIII: Emeric Cruce, partsten (thesis, Paris, 1924); Ter 
Mculen, Der Cedanke der tnternationalcn Organisation in seiner Entwicklung. I 
(1917), 143; C. L. Lange, Histoire de rinternationalisme jusqu^ la paix de West- 
phalie (1919), 398; and Sir Geoffrey Butler, Studies in Statecraft (1923), 91. 
P. Louis Lucas, Un Plan de paix generale (1909), unconvincingly tries to trace some 
influence of Cruc6's on Grotius and other writers. 

77. TTie title of Sully’s memoirs is long-winded and pretentious: A/ernoires des 
sages et royallcs oeconomics d'estat domestiques, puliliques ct militatrcs de llcnri 
le Grand, I'exemplaire des roys, le prince des vertues. des annes et des lots, ct le 
phe en effet de ses peoples fran^ois, etc.: a customary brief title is Occonomies 
royales. See C. L. Lange, op. cit . 434 (comprehensive analysis with references); 
Sir Geoffrey Butler, op. cit., 65; Ter Meulen. op. cit., 160. An extract from the 
memoirs is in “The Grotius Society Publications, Texts for Students of International 
Relations," No. 2 (1921). 


FRANCISCO VITORIA 

78. On Vitoria (Victoria is the Italian version of the name) sec J. B. Scott. 
The Spanish Origin of International Law (1932) and The Catholic Conception of 
International Law (1934)—both highly inadequate (see Appendix II, infra); 
Albertini, L'CEuvre de Francisco de Victoria et la doctrine canonique du droit de 
la guerre (1903); Nys, Introduction to De Indis et De jure belli relcctioncs by Fran- 
ciscus de Victoria (1917), in Classics of Iiiternation.il Law)—a study of gieat salue; 
Bartlidlemy, “Francois de Vitoria,” in Les Fondateurs du droit international, cd. 
by Fillet (1904). h Regout (S.J.). La Doctrine de la guerre juste (1934), *52; 
Baumel. Le Droit infcriiationa/ public, la decouverte de iAmerique et U’s theories 
de Francisco de Vitoria (thesis, Montpellier, 1931), in fact a eulogy; Coyau, 
"L’Eglise cathohque et le droit des gens,” Aecueil des cours, VI (1925), 181: Barcia 
Trelles, “Francisco dc Vitoria, etc.,” Recueil des cours, XVII, 113; Hoffner, 
Christentum und Menschenwurde, supra n. 55. passim; von der Heydtc. “Fran- 
ciscus de Vitoria und scin Vblkcrrccht," in Zeitschrift fiir bffentlichcs Recht, XIII 
* 39 f 264; Hentschel, “Fraiiciscus dc Vitoria und seine SteDuiig ini Ueber- 
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gang vom mittelalterlichen zum neuzeitlicben Volkerrecht/’ ibid., XVII (1937), 
319. Munoz (O.P.), Vitoria and the Conquest of America (Manfla, 1938), is 
insignificant. Biographical: Getino (O.P.), El Maestro Fray Francisco de Vitoria 
(2nd ed., 1930). A great many other publications, mainly Spanish, are listed in 
Nussbaum, Historia del derecho intemacional, 313 (appendix by Garcia Arias). 

79. On the Classics of International Law edition of “De Indis recenter inventis” 
and “De jure belli Hispanorum in barbaros," in both Latin and English, see n. 78. 
Critically revised texts of these and other relectiones of Vitoria have been published 
with Spanish translations by Getino, under the title of Relecciones teolo^cas del 
Maestro Fray Francisco de Vitoria, II (1934). English translations of several of 
Vitoria's Relectiones, wthout the Latin originals, are found in the appendixes to 
Scott, The Spanish Origin of International Law, but they contain serious mistakes 
(see Appendix II, infra). The lecture on the law of war was translated into French 
by Vanderpol, La Doctrine scholastique du droit de guerre (1919), 243, and with a 
critical revision of the Latin text, by Baumel, Les Leqons de Francisco de Vitoria 
sur les probl^mes de la coionisation et de la guerre (suppl. thesis, Montpelier, 1936). 
Cf. also Octavio, “Les Sauvages amiricains devant le droit,” Rccueil des cours, 
XXXI (1930), 181. L’Association Internationale Vitoria-Suirez, Vitoria et Suarez 
(1939), gives, under headings chosen by the editors, rearranged extracts from 
Vitoria’s and Suarez’s writings in Latin and French. Truyol Serra, The Principles 
of Political and International Law in the Work of Francisco de Vitoria (transl. 
from Spanish, Madrid, 1946), offers similar extracts with comments from a strictly 
Catholic and Spanish point of view. 

80. See F. A. MacNutl, Bartholomew de las Casas (1909); Marcel Brion, 
Bartholomi de las Casas, phe des indiens (1927); A. J. Knight, Las Casas, "The 
Apostle of the Indies” (1017); L. Hanke, Bartholomi de las Casas (1952). A 
rather unfavorable appraisal of Las Casas’ achievements under “Lis Casas,” in the 
Catholic Encyclopedia. 

81. Supra, p. 14. The Institutes, I, 2, 1, call the jus gentium the ‘Taw common 
to all men” {jus commune omnium hominum). In fact, gens refers to any group 
connected by blood or other natural ties. See articles on gens in Thesaurus Mediae 
et Injimae Latinitatis, in Forcellini, Totius Latinitatis Lexicon, and in similar 
works. The term jus gentium itself began to assume the exclusive meaning of “in¬ 
ternational law” only with Hobbes, infra, p. 146, and gens began to be used, vaguely, 
in the modern sense of a nation only with Zouchc {infra, p. 165). 

82. E.g., in “De Indis, etc.,” I, S 18; III, SS 16, 17, 18; “De jure belli,” 

SS » (6), 5, 6, 7, 9, 12, 15, 18, 19, 31, 33, 35, 41, 60, and frequently in the 
Relectio “De potestate civili” (reprinted by Getino, op. cit., 169 and translated in 
Scott, The Spanish Origin of International Law, App. C.). Often he contrasts 
respublica and princeps (prince), e.g., “De jure b^li,” $5 7 > ' 5 * potestate 

civili,” X 8. Where foreign relations are in point, Vitoria as a nile speaks of princes. 
CiWtus, with Vitoria, ordinarily means “city”: cf. “De Indis, etc.,” Ill, $ 16; 
“De jure belli,” 35, 52, 54, 56, 59. On all this see supra, p. 72. R^arding the 
significance of civitas in general, cf. Gierke, The Development of Political Theory, 
259, 267. 

83. The word nafio, employed by Vitoria in his explanation of the jus gentium, 
means, like gens, a group of persons connected by natural ties, often a subgroup of 
a gens. See, e.g., Forcellini, Totius Latinitatis Lexicon, under natio. The modem 
significance of a “nation” as the whole of a state’s populace appeared in the eight¬ 
eenth century to be generally accepted since the French Revolution. 

Reibstein, op. cit. (n. 53, preceding), 68, 193, is in accord with the opinion 
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expressed above, adding further reasons. Clementinus a Vlissingen, De r\olutione 
d^iinitionis juris gentium (1940), 52 ff., 165, seems to prefer the same opinion. 

84* We shall find a definite slip of Vitoria’s memory in another of Im citations 
from the Corpus juris, in Appendix II, n. 39. 

85. On this see Garcia Arias’s appendix to Nussbaum, Hisfona del derecho in- 
temacional, 364, 373, with ample references to Spanish literature. 

86. The Sambals affair {supra, n. 51) might well be related to Vitoria’s teach¬ 
ings. 

87. Vitoria also passes over the question whether the divine character ascribed 
by him to monarchies applies to infidels (“De potestate civili,” J 9). 

88. Sec supra, p. 71, and n. 82. 

88a. Remarkably, from the time of Philip II it was an important principle of 
Spanish colonial policies in the Americas to prohibit any intercourse of the colonists 
and natives with foreigners, under penalty of death and confiscation. Sec W. 
Roscher, The Spanish Colonial System (transl. Bourne, 1904) 28. 

89. Catry (S./.?), “U Liberty du commerce international d'apre Vitoria, 
Suirez et Ics scolastiques,’’ Revue genirale du droit international (1932), 193, is 
mainly a defense of Suarez against some Dominican criticism. 

90. Droit des gens (1758), Bk. 11 , Chap. 2, 24-26. 

91. Vitoria followed in this respect Cardinal Cajetan (Thomas dc Vio, 1469- 
* 534 )* Regont (S.|.), La Doctrine de guerre juste {1934), *^ 4 - 

92. See Scott, The Spanish Origin of Internationa/ Law (1934), 275 - 

93 - potestate civili,’’ J 14. On this medieval notion sec. e g., Mcllwain, 
The Growth of Political T/iougnt in the West (1932), 22;, 309; Gierke, Das 
deutsche Genossenscha/tsrec/it, II (1873), 54 ^- {1881). 515. The term 

monarcha used by Vitoria is translated in Scott. The Spanish Origin of Internationa/ 
Law (1934), App. C, Ixxxiii, as “(spiritual) monarch.’’ In reality, secular monarch 
was meant. See Appendix 11 , infra, n. 33. 

94. Gierke, op. cit., Ill, 571. 


FRANCISCO SuArEZ 

95. Selections from Three Works of Suarez (1944—Classics of International 
Law), an English translation with preface by J. B. Scott (the three works .ire those 
cited in nn. 96 to 98); Scott, The Catholic Conception of Internationa/ Law, 
(•934)' Sherwood, “Francisco Suarez,’’ Transactions of the Grotius Society, 
XII (1927), 19; Lillcy, “Francisco Suarez,’’ in Ilcarnshaw, cd.. The Social and Po¬ 
litical Ideas of Some Great Tliinlrerj of the Sixteenth and Seventeenth Centuries 
(1926), 90; Rolland, “Sudrez,’’ in Fillet, cd., Les Fondateurs du droit international 
(190.1), 95; Barcia Trelles, “Francisco Suarez," in Reaieil des cours. XLIII (1933), 
^9 rbibl.*], and the excellent dissertation of H. Rommen (Catholic theologian). 
Die Staatslehre des Franz Suarez (1926), 270. Biographical; Fichter (S.J.), Man 
of Spain: Francis Suarez (1940); outstanding is De Scorraille (S.J.), Francois 
Sudrez, de la compagnie de Jisus (2 vols., 1912), where more biographies are 
referred to. Numerous Spanish publications on Suarez, for the most part from the 
very last years, are listed by Garcia Arias in his appendix to Nussbaum, Ilistona 
del derecho internacional, 435. 

96. Defensio fidei adversus Anglicanae sectac errores (1613). 

97. De legibus ac Deo legislatore (1612). 

98. De tripUd virtute theologica (1621). 'ITic chapter on war, “Disputatio XIII, 
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De bello,” was translated by Vanderpol, La Doctrine scholastique (1919), 360, and 
analyzed by Rommen, op. cit., 293. 

99. With Sudrez the word dvittis is no longer restricted to “dty.” 

100. It may result from the free use of anything that is within our power (De 
Zegifeus, efc.,VII, 1, 5 5). 

101. The all-pervasive character of natural law is a fundamental tenet of the 
scholastics; it underlies, e^., Suirezs De le^bus, etc., 11 , 8, J 5; II, 17, 5 9 J ^9 

s 

102. This is true especially of “slavery,” which may be classified as an institution 
of municipal law or one of jus gentium in the sense of universal law. Suirez, in mak¬ 
ing it an instance of his “international” jus gentium {De le^bus, etc., II, 19, J 8), 
seems to think of slavery only as a result of defeat in war; but this is, of course, too 
narrow. Actually, slavery and the slave trade were an important element in the 
Spanish economic system during and after the Middle Ages. See Scelle, Histoire 
politique de la traite nigriere axix Indes de Castille, contrats et traits d'asiento, I 
{1906), 83 3 ., 91 ff., 121 ff., and passim; Nys. Droit des gens, etc., 69. 

103. Cx. Schilling, Das Volkenecht nach Thomas von Aquin (1919), 28. 

104. Suarez, De legibus, etc., II. 19, J 9. 

105. A nontechnical use of provincia was common among civilians as well as 
canonists (Gierke, Development of Political Theory, 279, n. 11). 

106. Suarez does not specify them. But see supra, p. 87. 

107. This statement has been attacked by Navano, "Francisco Suarez y d 
dcrecno inlcrnacional moderno,” Revisto espahola de derecho internacion^, I 
(1948), 369, and elsewhere. There is no convincing proof in Navarro’s arguments. 

loS. Regout, op. cit., 222, points out that this is “probabilism” (see “Probabi- 
lism,” Encyclopedia of Religion and Ethics) only “in a very improper sense.” 
Anyway, Suarez's tenet is unsatisfactory. 

109. By Zouche (see p. 167). Zouche does not mention Sudrez, however. 

110. Dc re militari et bello (1558—transl. in Classics of International Law), X, 
2, 22. Philip 11 had been criticized by Gentili in De jure belli (1588—transl. in 
Classics of International Law), I, 3, 25, for not having submitted his claims against 
Portugal to arbitration. Without citing Gentili, a Protestant, Suarez may have 
aimed at refuting him. 

111. Regout, op. cit., 193, 230, 250, 259. 


MILITARY WRITERS: PIERINO BELLI AND BALTHASAR AYALA 

112. De re militari et bello tractatus (trans. with an Introduction by Cavaglieri, 
in Classics of International Law). On Belli: Efisio Mulas, Pierino Belli da Alba, 
precur.'iore di Grozio (1878), and Sereni, The Italian Conception of International 
Law (1943), 93. with references. Bibliographical data in Chialvo, “Nuove recerchi 
interne a Pierino Belli,” in Bollettino storico-bibliographico subalpino, XII {1907), 
293, and X\'I (1911), 1. 

113. They arc surveyed by Sereni, op. cit., 88 f. From the viewpoint of the 
present treati-sc, they offer little interest, though one of the works in question was 
held worthy of inclusion in Classics of International Law: Giovanni da Legnano's 
De bello, dc represaliis et dc duello (1360), which deals, often in an abstruse man¬ 
ner. with theology, astrolog)-, history, military art and virtues, and various legal 
matters, but only to a slight extent with international law, and this merely in con¬ 
nection W’ith the question of just war. 

114. De re militari et bello, II, 8, 18; VII, 6, 12. The elaboration of this by 
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Cavaglieri, op. cit., i6a, which has been repeated by other wxiters, is not accurate. 

115. De jure et officiis bellicis et disciplina militari (text and transJation in 
Classics of International Law. 2 vols., with an Introduction by Westlake). Cf. also 
W. S. M. Knight, “Balthasar Ayala and His Work,'* Journ. Comp. Legisl., 3rd 
series, III (1921), 220; Nys, “Le Traite dc Balthasar Ayala," Kcv. droit inf. 
(1913), 22C; Iribame, "Balthasar de Ayala," Revuta espafiola de derecho inter- 
nadorial, 1 (19^8), 125. 


ALBERICO GENTIU 

116. The leading work is van der Molcn, Alberico Gentili (1937), with e.xten- 
sive bibilography, to which may be added Del Vecchio, Rico/dtindo /dberico Genfi 7 i 
(1936). More recently Screni, op. ctt., 103. Among the studies of earlier date 
Reiger, Commenfafio de Alberico Centili (Groningen. 1867), deserves special men¬ 
tion. Mulas, op. cit., deals at length with Gentili and Bclli’s influence on him. Gen* 
tili’s Opera omnia was published in 1770 in Naples by Gravicr. 

117. De legationibus Ubri tres, trans. in Classics of International Law. In this 
translation, the continual rendition of jus gentium by "international law" is par¬ 
ticularly unfortunate. 

118. De jure belli Ubri tres (originally De jure belli commentatio), transl. with 
an Introduction by Coleman Phillipson in Classics of International Law. The 
various editions are listed by van dcr Molen, op. cit., 326. 

119. Hispanicae advocationis Ubri duo (1613), trans). in Classics of International 
Law. 

120. Fritze, "Clausula rebus sic stantibus," Archiv fur burgcrlicbc: Recht, XVII 
(1900), 20; Cattand, La Clause "rebus sic stantibus" du droit prive au droit iiifcr- 
rwfiorujl (thesis, Paris, 1924), 32. The clausula was also recognized by Suarez, De 
tripUci virtute theologica, "Disp. XIII. De bcllo," $ vii. n. 23 (sec n. 98). 

121. In the discussion of piracy (Book I, chap, xxv, p. 202) Gentili contrasts 
incidentally the jus civile with the jus gentium as "a pledge and a bond” respectively 
infer cives and infer gentes. Elsewhere the distinction is absent; sec, e.g., Book I, 
chap, i, p. 12 (commerce is regulated by jus gentium). Book I, chap, xv, p. 107, 
where he speaks of the kinship, love, kindliness, and fellowship established by nature, 
and asserts that jus gentium is based on this fellowship. In a private letter of 1594 
Gentili expresses himself more accurately though not yet unambiguously (cf. van 
der Molen. op. cit., 240). 

122. Gentili did not cite Belli, but must have known his work. Cf. Mulas, 
op. cit., 72. 

123. Some references to Gentili by less important writers have been listed, ap¬ 
parently from an Italian source, by Rolin Jacquemyns. "Quelques mots sur les horn- 
mages projetis i la m^moirc dc Grotius ct d’Alberic Ceiitil.” in Rev. dr. inf., VIII 
(»876), 690. One may add the laudatory' remarks by Lord Liverpool, Discourse on 
the Conduct of the Covernment of Great Britain in Respect to Neutral Nufions 
(2nd cd., 1759), 14. Regarding an eighteenth century edition of his works supra, 
n. 116. 

124. In Triquet v. B<jf/i, 7 Burr. 1478, 96 Eng. Rep. 273. 97 Eng. Rep. 936 
(1764), where a question of diploniatic iminuiiity was involved. Lord Mansfield 
adopted an earlier remark by Lord Talbot, who, though citing Grotius and other 
non-English writers, found that "there was no English writer of ciniiieiice upon 
the subject.” 

225. T. E. Holland, Sfudies in International Law (1898), i. 
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HUGO CROTIirS: LIFE 

126 Monographs and articles on Grotius amount to about a thousand. The main 
source is Ter Meulen, Concise Bibliography of Hugo Grotius (1925); same a^ 
thor edited in 1950, together with Diermansc, a Bibliographie des ecrits in^nrnes 
de Hugo Grotius. See also Groficrw, ed. by Vereenigung voor de Uitgave of Grotius 
(6 vols., 1928-1936). There is even an Iconography on Grotius by van Beresleyn 
(1929) As yet we do not possess an adequate biography of Grotius. The best 
available is by W. S. M. Knight. Life and Works of GroHus {1925). Van Eysinga, 
Huigh de Groot (1945), a scholarly biographical outline, presents its hero too 
much in terms of a pattern of excellence. R. W. Lee, Hugo Grotius (1931—also in 
Proceedings of the British Academy, Vol XVI, 1931), gives, likewise in a compact 
study, a fuller appraisal of Grotius’ personality and works; cf. also Lee’s review of 
van Eysinga’s book in Law Quarterly Review (1946), 53. Vreeland, Hugo Grotius 
(1917), and Gribling, Hugo de Groot (1947), are more in the nature of popular 

accounts. , , . , t' 

Among the studies envisaging Grotius’ general position in the history of European 

thought, special reference may be made to Heamshaw, The Social and Political 
Ideas of Some Great Thinkers of the Sixteenth and Seventeenth Centuries 
(1926), 130; to Corsano, Vgo Grozio: L'Umanista, U teologo, il jurista (1948); and 
particularly to the spirited study by Eric Wolf, Grotius, Pufendorf, T/iom^iW 
(1927). Cf. also Hashagen, “Das geistige Gesicht des Hugo Grotius,” Zeitschnft 
filr Volkerrecht, XXIII. Supp. {1959). Vrankrijker, De Staatsleer van Hugo de 
Groot en Zijn Hederlandsche Tijdgenooten (1937), is informative with respect to 
Grotius’ actual attitude in Dutch politics. Grotius’ theological achievements are 
judged with reserve by O. Ritschl, Dogmengeschichte des Protestantism^, III 
{1926), 343; more appreciative, J. Schlueter, Die Theologie des Hugo Grotius 
{1919), and in a measure, “Grotius,” in Encyclopedia of Reli^on and Ethics. 

127. De jure praedae commentarius, with an English translation and a Prefab 
by Finch, in Classics of International Law (2 vols., 1950). The Law of Spoils is the 
subject of the article by Fruin mentioned in n. 61, preceding. 

128. Mare liberum sive de jure quod Batavis competit ad Indicana commeraa 
dissertatio (transl. into English by Magoffin, 1916). De jure belli ac pads, Bk. II, 
Chap. 3, takes a more reserved attitude. 

129. Liber de antiquitate republicae Batavicae (1610). Cf. Vrankrijker, op. cit., 

69. 

130. See particularly Vreeland, op. cit., 131. . . . . 

131. Dc jure belli ac pads libri tres, in quibus jus naturae et gentium; item juris 
publid praedpua explicantur (transl. in Classics of International Law, i 925 r '''ith 
meager Introduction by J. B. Scott). On further editions see Ter Meulen and 
Diermansc, op. dt., 222; on the genesis of the work, Vollenhoven, The Growth of 
Grotius’ Dc jure belli ac pads:’ in Bibliotheca Visseriana, VI (1926), 131. Sel«- 
tions from the work have been published by W. S. M. Knight in “The Grotius 
ciety Publications, Texts for Students of International Relations, No. 3 (19^), 
a translation by Wilson of the “Prolegomena" in Amer. Joum. Int. Law, XXXV 
(1941), 206. 

132. Cf. H. F. Wright, “The Controversy of Hugo Grotius with Johan de Lart 
on the Origin of the American Aborigines,” Bibliotheca Visseriana, VII (1928), 
2n; Uhlenbeck, “Hugo de Groot en de Oorsprong der Oude Bevolking van 
America.” in Mededeelingen der Koninklijke Akademie van Wetenschappen, Af- 
deeling Letterkunde, LXXII, Scr. B (1931), No. 2. 
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133. It is surprising and regrettable that the Swedish archives have not been 
inv^igated regarding Grotius’ diplomatic activities. 


HUGO GROTIUS: WORKS 


* 34 - Among analyses of De jure belli ac pads the best are by von Kaltenbom, Kri- 
tik des Volkerrechts (1846), 37, and by Basdevant in Fillet, ed., in Les Fonddfeurs 
du droit intematiorud (1904), 180. Van Vollenhoven, "The Framework of Grotius’ 
Book De jure belli ac pads,” Verhandelingen der Korunklijke Akademie der 
Wetenschappen, Afdeeling Letterkunde, XXX (1932), No. 4—also published 
^arately—is eminently helpful in any study of the work. Other studies by Van Vol¬ 
lenhoven, outstanding specialist on Grotius, are sometimes unconvincing because of 
®''®rc>^hasis on the idea of “punitive” war as a cornerstone of Grotius’ system; see, 
e.g., “Grotius and Geneva,” Bibliotheca Vissenana, VI (1926), 5, 27. Contra: 
Beaufort (of the Franciscan Order), La Guerre comme institution dc sccours ou 
depunition (1933), 156. 

Of other discussions of Grotius' views on international law—listed up to 1936 by 
Ter Meulen and in Grofiond {supra, n. 112)—there may be mentioned Ba- 
logh, “The Traditional Element in Grotius' Conception of International Law,” in 
New York University of Law Quarterly Review, VII (1930), 261; Gur\itch. "La 
Philosophic du droit de Grotius et la thconc moderne du droit international,” in 
Revue de rridtaphysique et de morale, XXXIV (1927), 365; Regout (S.J.), L<j 
Doctrine de la guerre juste (1934), 274; joubert. Etude sur Grotius (thesis, Paris, 
*935)5 Lautcrpacht, "Tlie Grotian Tradition in International Law,” Bnt. Yr. Bk. 
Int, Law, XXIII (1946), 1. 

135- Cf. Reigcr, Commeniatio dc Alberico Gentili, 75. Grotius csen borrowed 
several of Gcntili’s miscitations. 

136. On Grotius’ natural law doctrine, cf. Fortuin, De f^attmrrechtelijkc Cronds- 
lagen van de Groot's Volkenrecht (1946) (bibl.*); Ottenwiilder. Zur Naturrechts- 
lehre des Hugo Grotius (1950). On the latter book Appendix II, infra, p. 304. 

137. Besides natural law, Grotius mentions a “volitional” divine law dictated, 
according to Revelations, by God (without being derivable from natural law), but 
tliis conception remains inoperative in his system. Generally, his references to the 
Scriptures are meant to corroborate alleged rules of natural law. 

138- Cf. Gierke, The Development of Political Theory, 77, 90 (n. 85). 

^139. On Grotius’ use of the term jus gentium, cf. Clenientinus a Vlissingen, 
De evolutione definitionis juris gentium (1940), 119, 170. 

140. Populus means with Grotius the whole of the citizenry considered as a legal 
entity. Hence, his juxtaposition of populi and their rectores. He attributes sovereignty 
(summum imperium) to both of them. More on his terminology (avifos, rex, etc.) 
m Van Vollenhoven, op. cit. (n. 134). On Grotius' doctrine of sovereignty, see 
Gierke, op. cif., 167, 312, and Van Vollenhoven, 5, 41. 

141. Apart from such cursory' phrases as used in “Prolegomena,” 18, 28. 

142. Supra, p. 83. The English attitude was vacillating at that time. Cf. T. W. 
Fulton, T/ie Sovereignty of the Sea (1911), 101 ff. 

* 43 ' Gf. Klee, Hugo Grotius und Johannes Selden (1946). TTie Portuguese 
Freitas, author of De juslo iniperio Lusitanorum Asiatico (1625), was another 
learned opponent of Grotius. Generally, see Fulton, op. dt., 338; Nys, Origines, 
379 ! Garcia Arias, Historic del prindpio de la libertad de los mares (1946); and, 
with an otc to fishieries, Ricscnfeld, Protection of Coastal Fisheries Under Inter¬ 
national Law (1942), 7. 
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144. Brierly, loc. cit. supra, n. 60, vehemently polemizes against some panegyri¬ 
cal views on Grotius which, as far as I know, have never been held by any 
sponsible writer. These polemics have been misunderstood as supporting a dis¬ 
paragement of Grotius along the lines of J. B. Scott. 

145. J. J. Rousseau was one of his se\'erest aitics. See Lassudrie-Duchene, /. /. 
Rousseau et le droit des gem (thesis, Paris. 1906), 94, 321. 

146. Though this is not the main point, the r^roacnes addressed to him by his 
wife in her letter of April, 1640, should not be dismissed lightly. Cf. H. C. Rogge, 
Brieven van en can Maria van Reigersbergh (1902), 235, n. yx. 

147. More on this infra, pp. 302 ff. 

148. The Chinese translation appeared in 1937; the Japanese, in 1950. Regard¬ 
ing Russian translations, see infra, pp. 248, 348, n. lao. In 1950, a new German 
translation was published by W. Schatzek 

149. In Holtzendorff’s Handbuch desVolkerrechts, I (1885), 405. 


CHAPTER V. FROM THE PEACE OF WESTPHALIA 
TO THE NAPOLEONIC WARS 

THE PEACE AND ITS SEQUELS; PEACE OF UTRECHT 

1. A careful edition of the text in Zeumer, QueUensammlung zur Geschichte der 
deutschen Reichsverfassung in Mittelalter und Neuzeit {2nd I 9 i 3 )» 395 - 

a comment, C. G. de Koch, Htsfoire abregee des traits de paix, I (1857), 69. See 
also Rapisardi-Mirabelli, "Le Congr« de Westphalie entre les puissances de 
I'Europe, etc.," Bibliotheca Visseriana, V'lII (1929), 5; Gross, “The Peace of West¬ 
phalia,” Am. Joum. Inf. Law, XLII (1948), 20. 

2. Wheaton {infra, p. 291) is an instance. 

3. Dumont, Corps universel diplomatique, etc., II (i), 463. 

4. Remarkably, the Peace of Westphalia is still considered as pemidous by the 
foremost internationalist of totalitarian Spain, Barcia Trelles, "Westfalia, tres 
siglos despucs,” Revisfu espahola de derecho intemaciorud, I (1948), 303. 

5. Dumont, op. rif., VI (i),429. 

6. C. G. de Koch, op. eif., 176; O. Weber, Der Fricdc von Utrecht (1891), 

7. On the doctrinal implications of this concept, see infra, p. 137. 

8. Nys, "La Revolution franjaisc ct le droit international,” in Etudes, I, 3x8; 
Redslob, "Vdlkerrechtliche Ideen dcr franzosischen Revolution,” in Fesfgabc fur 
Otto Mayer (1916), 273. Mirkine-Guetzivilch, "L’lnfluence de la r^olution 
frangaise sur le developpement du droit international,” in Recueil des cours, XXII 
(1928), 229, relates actually to political history, particularly to the antirevolutionary 
foreign policy of the czarist regime, rather than to international law. 

9. Chevallcy, La Declaration du droit des gem de VAbbe Gregoire (thesis, Paris, 
1912); Allermann, Die vblkcrrechtlichen Ideen des Abbi Gregoire (thesis, Wurz¬ 
burg, 1916). The te.xt of the Declaration is found in Nys, op. cit., 395. 

10. Decree of the National Assembly of May 22, 1790, incorporated in the Con¬ 
stitution of ^791, Title VI. Cf. Frank’M. Anderson, Comtitutiom and Other Se¬ 
lect Documents Illustrative of the Hisfo^ of France, ij8<^i<)Oj (1908), 58. 

11. Decree of the Convention of April 13, 1793, incorporated in the (voted but 
indefinitely suspended) Constitution of 1793, n. 1x9. Anderson, op. cif., 212. 

12. Decree of November 19, 1792, virtually followed by the Constitution of 
1793, n. 1x8. Anderson, op. cit., 183. 
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13. ‘Tlebiscite” [bibl.*], in Ejicy. Soc. Sc.; Nys, Etudes, I, 564; Redslob, 
op. cit., 29 5. 

14. See Bogajewski, “Les Secours aux militaires maladcs et bless< 5 s avant le xix* 
sidcle,” in Revue ginerale de droit international public (1909), 218; Nys, Le 
Droit international. 111 (1912), 501. 

15. Emperor Joseph II had (^emanded the opening of the Scheldt on similar 
grounds. Cf. Bindoff, The Scheldt Question to 1839 (1945), ^ 3 ®' Bovard, L<j 
Libert^ de ruivigation sur I'Escaut (thesis, Lausanne, 1950); Giotto Hintor, “Le 
Regime international de I'Escaut,” Rccixeil des cours, XXI (1928), 285; Van Ey- 
singa, “Les Fleuves et canaux internationaux,” Bibliotheca 'Visseriana, II (1924), 

16. For a possible inSuence of the revolutionary ideas upon the law of extradition 
see infra, p. 215. 

17. Chevalley, Essot sur le droit des gens napoleonien d'aprds la cotrespondance 
1800-1807 (191^)* See also Phillips and Recde, The Napoleonic Period (1956— 
Vol. II of Jessup., ed.. Neutrality: Its History, Economics, and Law). 

18. Cf. Cambridge Modem History, IX, 235; Oppenheim, I, see. 131, with fur¬ 
ther references. 

19. For references, see chap, iii, n. 38. 

20. Martens, Recueil de Traites, etc., II, 373; F. de Martens. Das Konsularwescn 
und die KonsularjuTisdiction im Orient (transl. from the Russian by Skerst, 1874), 

21. The text of the treaty speaks broadly of "Christian” religion. Russia had 
already been recognized as protector of GrceK Orthodox pilgrims to the Holy Land 
by the Peace of Belgrade (1729), Art. XL 


COUNTRIES OUTSIDE EUROPE 

22. The Chinese Emperor's mandate in 1793 to George III of England, imply¬ 
ing that only China had a civilization, is an instance. Whyte, China and Foreign 
Powers: An Historical Review of Their Relations (1927), 39. 

23. De Martens, "Le Conflit entre la Russic el la Chine, R^. dr. int., XII 
{1880), 51 Morse and MacNair, Far Eastern /nferruitioJKj/ Relations (1931), 49. 

24. Sec Kapp, Friedrich der Crosse und die y/creinigten Staaten von Anicnca 
(>_ 870 . 113, with valuable documentation; Lakaff, Frtcdnch der Crosse und das 
Volkerrecht (thesis, Gottingen, 1935), 52. 


STATE practice; (a) peace 

25. See Lassudric-Dachdoe, /. /. Rousseau et le droit des gens, 128. 

26. Cf. Kiauskc, Die Entwickelung der sfandigcn Dipiomatie (1885), 23, 147. 

27. Sec Vattel, Droit des Gens, II (1758), 5 225. 

28. Or even just for the satisfaction of their pleasure. V. Loeive, Preussisene 

Staatsvertragfi aus der Regierungszeit Friedrich Vilhelms I (* 9 * 3 )» 4 * reports 

a treaty by which the Duke of Mecklenburg promised to that Prussian king twenty 
recruits in return for the temporary grant of a hunting lease. 

29. Fouqoes-Duparc, La Protection des minoriUs de race, de longue et de religion 
(1921). 

30* Art. IV of the treaty. Martens, Recueit de traits, etc., IV, 110 (guarantee 
of the status quo in the provinces cerW to Austria). 
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31. An ostensibly similar regulation in the Austro-Russian treaty of 1785, Mar* 
tens, Recueil de trait 4 s, etc., il, 621, was actually much more limited. 

32. T. Allen, The Navigation Laws of Great Britain (1849), 17; Butler and 
Maccoby, The Development of International Law, 217; “Acts of Trade” in Ency. 
Soc. Sc. 

33. Am6, Etude sur les tarifs de douane et suT les traitis de commerce, 1 (1876), 

6 . 

34. La Traite nigrikre aux Indes de CastiUe, contrats et traites d'asiento (2 
vols., 1906). 

35. 2 Will. Ill, c. 7; J. W. Cedi Turner, Russcfl on Crime, I (9tbed., 1936), 51. 

36. Quaestiones juris publici. Book I, chap. XVII. 

37. See F. Monaghan, John Jay (i935)» 291- 


STATE practice: (b) WAR 
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im Kriege (1873), listing without much discrimination numerous agreements in 
point: Bogajewski, “Les Secours aux militaircs malades et bless^ avant le XIX« 
siccle,” in Revue g6niralc de droit international public (1909), 202. 

44. Romberg, Dcs Delligerants et des prisonniers de guerre (1894), 13. 

45. In reality, the rule was known before 1756. Briggs, The Doctrine of Continu¬ 
ous Voyage (1926), 12. 

46. See Briggs, loc. cit., and copious literature cited by Oppenheim, Int. Law, 
II, 5 400. 

47. Roscoe, Lord Stowell: His Life and the Development of English Prize Law 
(1916). Lord Stowell’s opinions were widely followed in the United States. 

48. Satow, The Silesian Loan and Frederick the Great (1915); G. F. von 
Martens, Erzdhlungen merkwurdiger Fdlle dcs neueren europdischen Volkerrechts, 
I (1800), 236. 

49. Sailer. Die hewdffnete Neufrflhfaf, cfe. (thesis, Wurzburg. 1933); Bergbohm, 
Bewaffnctc Neutralitat, 17S0-1783 (1883). Cf. also Kulsrud, Maritime Neutrality 
to 1780 (1936), 173; Kleen, Lois et usages de la neutrality d’aprds le droit infema- 
tionai conventionnel et coutumier des etats civilises, I (1898), 20, II {1900), 349; 
further references in von Liszt, Dus Vblkcrrecht (12th ed., 1925), 23, n. 8. 

50. On this see especially Bergbohm, op. cit. 

51. See infra, p. 192. 

52. Cf. Sereni, The Italian Conception of International Law (1943), 135, with 
references. Some of the edicts are found in Lampredi, Del Commercio dei popoli 
neutrali in tempo di guerra (1788; French tr. by Peuchet, 1802), Appendix. 

53. Fenwick, The Neutrdity Laws of the United States (1913), 27. 

54. Earlier studies on the subject have been superseded by the able article by 



Chapter V 335 

BuHock, “Angary,” in Br. Yr. Bk. Int. Law, III (1922-1923), 99. A vast bibliog¬ 
raphy in Oppenheim, II, J 364. Among the early writings may be mentioned 
Lucenius’ De jure maritimo (1669), I, chap. v. 

55. Gorg6, La I^eutralite Helvetique (1947). 39» mentions some minor incidents 
to the contrary. 


DOCTRINAl. DEVELOPMENTS 

56. Lord Talbot's remarks are recited in Triquet v. Bath, 7 Burr. 1478, 96 Eng. 
Rep. 273, 97 Eng. Rep. 936 (1764). The case of 1737 (Barbuit’s Case) may con¬ 
veniently be found in 25 English Reports, 777. 

57. On this subject, Lautcrpacht, “Is International Law a Part of the Law of 
England?” Transactions of the Grotius Society, XXV (1940), 51. 

58. Supra, p. 75. Sec also L-aulerpacht, op. cit., 52. 

59. Infra, p. 278. 

60. Among the more recent monographs, mention may be made of Hoijer, 
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90. Jus gentium (see n. 86), sec. 891, note. 
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(1904), 481; Lapradelie (see following note); Coleman Pliillipson, hmcrich dc 
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rac” in Michaud, op. cit., and Meylan./ean Barbeyrac et les debuts de I'enseignement 
du droit international dans Vancienne Academic de Lausanne (1937). 
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II, 14, n. 1 (6). 
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Monroe’s message was protested by Great Britain and Russia: but no such coloni- 
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The International Relations of the Chinese Empire (3 vols., 1910—19x8); Ming- 
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Tyau, The Legal Obligations Arising Out of Treaty Relations Between China and 
Other States {1917); MacMurray, Treaties and Agreements Wif/i and Concerning 
Chirid, 1894—igiq (2 vols., 1921); W. F. Mayers, Treaties Between the Empire 
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15. Supra, p. 56. 
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matic Practice (3rd ed., 1932), I, secs, 21 ff-. 72 8g ff. 
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tion. History and Law (192?), 112; Macdoncll, '•international Ubour Conven¬ 
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27. Supra, p. 120. , ^ e I \ 

li. Dunn, The Practice and Procedure of International Conferences (1929); 

Sitow, International Congresses {i<) 2 o). 

20. Infra, p. 225. We leave aside such insigniScant meehngs as the samtaiy cm- 
ferences of 1851 and 1859 mentioned by Vitta, op. cit., 564, 565, as well as meet¬ 
ings of private organizations. , _ r> 

50. E.g., pp. 28, 51, 125, 155. Von Martens, Erzdhlungen merh^rdiger Rechts- 

fdlle des neueren europdischen Volkerrechts, I, 330 ff., II, 344 ff-, 1 ‘Sts a pMt num¬ 
ber of statutes and ordinances of various countries concerning the pnvileges ot 

diplomatic agents. . . . 

31. Mateesco, La Coutume dans les cycles joridiques mferrurtiomiux (i 947 ) » 
extensive and comparative study including international law, fails conspicuously in 

stating accepted international customs of our day. • t. ai -4 

32. This has been shown in the courageous study Chiffom de papier, by Alcide 
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460; and for further references, Oppenheim, I, 438, 318. 
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Bedeutung fiir das Wirtschaftslcben," in Zeitschrift fiir Politik, III (1910), 322. 
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45. Supra, p. 193. 
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erences. 
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52. Lammasch, “Staatsvertrage betreffend Rcchtshilfe und Auslicferung," in 
Holtzcndorffs Handbuch des Volkerrechts, III (1887). 345, 457 » Bosch, Asyf en 
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(1874). P. Bernard, Traits theorique et pratique de I’extradttion, Vol. I, Infroduc- 
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62. Cf. Schocnrich, “The Venezuela-British Guiana Boundary Dispute,” Amer. 
fourn. Int. Law, XLIII (1949), 523; Child, “The British Guiana boundary arbitra¬ 
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Guiana boundary arbitration of 1899,” Amer. Joum. Int. Law, XLIV (1950), 720; 
Nussbaum, “Fr^eric de Martens: Representative Tsarist Writer on International 
Law,” Nordisk Tidsskrift for Internatioruil Ret, XXII (1952), 58. 
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Moore, op. cit., II, 1209. 

64. Cf. Martens, Nouveau recueil, 2nd Ser., I, 651, art. 16. 

65. The facts are presented by Hudson and Sohn, “Fifty Years of Arbitration in 
the Union of International Transport by Rail,” in Am. Joum. Int. Law, XXXVII 
(1943), 597. There was, however, no official “Union” title. 

66. M. O. Hudson, The Permanent Court of International Justice, 1920-1942 
(1943) $5 2 ff., with references. 

67. Hudson, op. cit., 42; L. Moreno, Historid de las relacioncs interestatuales de 
Ccntrodmericd (1928}, 179 ff- 

68. Hambro, L’Ex^cution des sentences intemationales (1936), 11 f. ITe cases 
call for closer examination. 


HUMANIZATION Or WARFARE 

69. Martens, Nouvedu recueil, V (1824), 540. 

70. M, Oumpert, Duntmt; The Story of the Red Cross (1938). From the excel¬ 
lent biographical note by Norman H. Davis to Dunant, A Memory of Solferino 
(American Red Cross ed., 1939), a few phrases have been borrowed in the above 
text. The most valuable research on Dunant done so far is that of the Genevan 
A. Francois, Le Berceau de la Croix rouge (1918) and “Un Grand Humanitairc, 
Henri Dunant,” in Revue intemationale de la Croix rouge, March, 1928. The same 
author’s Henri Dunant: Sa vie et son ceuvre (1928), was not available to tlic wnter. 
Unfortunately, M. Francois has a tendency to neglect information which he er¬ 
roneously believes might impair the memory of his hero. Dunant’s later life needs 
further investigation. 

71. Namely, to a circular letter issued in 1863 Berlin by Dunant and the 
Dutch physician Basting. 

72. Luders, Die Genfer Konvention (1876); section “Die Genfer Konvention 
von 1864” in Holtzendorff’s Handbuch desVolkerTechts, IV (1889), 290; Moynier, 
La Croix rouge: Son passd et son avenir {1882). 

73. American Association of the Red Cross, History of the Red Cross (1883). 

74. See Harley, Francis Lieber: His Life and Political Philosophy (1899); the 
warm-hearted narrative by Hugo Preuss, the later draftsman of the Weimar Con¬ 
stitution, Franz Lieber: Ein Burger zweier Welten {1886); Freidel, Francis Lieber, 
Nineteenth-Century Liberal (1948). On Lieber’s significance for international law, 
cf. Elihu Root, “Francis Licb«,'' Amer. Joum. Int. Law, VII (1913), 453. In 
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1861-1862. after the outbreak of the Civil War. Lieber had given at Columbia Uni¬ 
versity a course on the law and usages of war. The text of the General Order No. 
100 is found in Lieber, Miscellaneoxis Writings (i 880 » ^ 45 - 

7c. The General Order was in part applied by the German army in the war with 
France, and it played an important role in the Brussels and Hague conferences (cr. 

Elihu Root, loc. cit.). 

76. Sec n. 56 to chap. ii. , , u * 

77 Namely with the effect of the outbreak of war on enemy merchantmen; 

with the conversion of merchantment into men-of war; with the laying of auto^ 
matic submarine contact mines; with naval bombardinents, which were sub|ected 
to restrictions on the model of the Law of War on Land; and with the right of 


capture in maritime war. , ^ . 1 ^ ^ 

78 RatiScation of the Porter Convention and of the amendments to the Con 

vention on the Pacific Settlement of International Disputes was more limited. 


WORLD I 


70 The main legal inquiry into the events of World War I is Gamer, Inten^- 
tioZl Law and the Wor/d War (2 vols., 1920); unfortunately, the time of the 
preparation of the work was too close to the war atmosphere to make a detached 
Upraisal possible. The German viewpoint is presciited <areMly and at length by 
Vdlkerrecht im We/ffenege (International Law in the World War, 4 vols., 1927), 
an official report based on an investigation made by a Committee of Inquiry ( Unter- 
suchungsaus^huss) of the German Reichstag. The democratic representative Pro¬ 
fessor Schiicking. who later became a judge in the Permanent Court of International 
lusticc. gaining much praise for his objectivity, was an active rnember of the Corn- 
mittee Worth while comment on this important material has not been forth¬ 
coming from the Allied or any other side. Meanwhile, judgment must be he d in 
abeyance on many points. In an inquiry into the maritime aspects of World War I. 
admirable independence of judgment is shown by Alcide Ebray. Chiffons de Papier 
(1026) 177. Sec also Turlington, The '^orld War Penod (1936—Vol, HI of 

Neutrality: Its History. Economics, and Law, cd. by Philip C. Jessup); "Weltkneg 
uiid Vdlkerrecht” (several authors) in Strupp, WoHerbuch des Vblkenechts und 

der Diplomatie, Ul . . , , <>» ,c ii 

80. Cf. Fenwick, International Law (3id ed., 1948), 641; Oppcnheim, II, 

iiqa, 390d, with references. r- 

81. To this extent Germany offered to make reparations. Dept, of State, Foreign 

82. Details arc given by R. Fuchs. Die Grundsatze des Versadler Vertrages uber 
Beschlagnahme deutschen Privatmbgens im Auslande (1927), 4, quoting non- 
German authors. 


DOCTJtINE OF INTERNATIONA!. LAW; POSITIVIST TRENDS 

82 Tlic most passionate and radical repiescntativc of this school of thought was 
probably the Baltic German. Bergbohm. Sec his Jurisprudenz und Rechtsphilosophie 
(1892) and his thesis, Staalsvertrdge und Cesetze als Quellen des Volkerrcchts 

(Dorpat.^Syb^ . Jurisprudence Determined (1832—an outline was 

published in 183X); Lectures on Jurisprudence (posthumous, x86i). On Austins 
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views concerning international law see Walz, Wesen de$ Volkerrechts und Kritik 
der Vdlkenechtsleugner (1930), 56, 184 [bibl.*]. Generally on Austin's theories: 
Austin, The Austinian Theory of L<rw, ed. W. Jethro Brown (1931); Eastwood and 
Keeton, The Austinian Theories of Law and Sovereignty (1929); Heamshaw, 

Austin and the Analytical Jurists," in Heamshaw, ed.. The Social and Political Ideas 
of Some Representative Thinkers of the Age of Reaction and Reconstruction 1815- 

65 (1932). 158- 

85. Die rechtliche Natur der Staatenverirdge (1880). 

86. Triepel restated his theory mote briefly in “Les Rapports entre le droit in¬ 
terne et le droit international,” Recuetl des cours, I (1925), 77. 

87. Among Triepel’s most prominent followers one may mention the Italian 
Anzilotti (Corso di Jiritfo internazionale, 3rd ed., 1928); his differences from 
Triepel are secondary and questionable. 

88. Visscher, "La Codification du droit international," Recueil des cours, VI 
(1925), 329. The topic has inspired a disproportionate amount of writing. See, 
e.g., Oppenheim, I, before 30. 

8g. Cf. von Holtzendorff, /. C. Bluntschli und seine Verdienste um die Stoat- 
wisscnschaften (1882); Rivier, Rev. dr. int., XIII (1881), 612. 

90. Infra, p. 244. 

91. Mention should be made of Fiore’s U Diritto internazionale e la sua sanzione 
giuridica (1890) and its 3th ed. (1915), // Dintto intemaziorrale codificato, transl. 
by Borchard as International Law CoJi^ed and Its Legal Sanction (1918). 


SPECULATIVE TRENDS; PRIVATE INTERNATIONAL LAW 

92. Teldcrs, Stoat en Volkcnrecht {thesis, Leiden, 1927); Hegel, Philosophy of 
Right, transl. T. Knox (1945), 212. Trolt zu Solz, Hegcls Staatsphilosophie und 
das internationalc Recht (1932), is inadequate. 

93. Lasson, Prinzip und ^ukunft des Volkerrechts (1871) and to some extent 
E. Kaufmann, Dos Wc-sen des Vo/fterrec/ifs und die Clausula Rebus sic stantibus 
(1911). Still, Hegel was no authority' to the adepts of national socialism, see Sabine, 
A History of Political Theory (res', cd., 1950), 878. 

94. This old chair (D’Irsay, Histoire des univcrsitds frangaises et ^trangdres, II, 
1935, p. 131) had been revived for Lorimer. See "James Lorimer,” in Dictionary of 
National Biography. 

93. Two volumes, abridged and translated by Nys {Principcs de droit interna¬ 
tional, 1885); as to some points, Lorimer’s Institutes of Law (1880) must be 
consulted. Lorimer’s Preface to Nys’s translation and his Studies, National and 
/nfernationai (posthumous, 1890), 148 ff., may serve as introduction to his s>'stcm. 

See Rolin Jaequemyns, "Les Principes philosophiques du droit international," 
in Rev. dr. int. (1885), 517, and (1886), 49; Pearcc-Higgins, "La Contribution 
de quatre grands juristes britanniques au droit international,” in Recueil des cours, 
XL (1932), 5: "James Lorimer" in Ency. Soc. Sc. and Dictionary of National 
Biography. 

96. This applies also to his arguments against the doctrine of equality of states, 
though he was probably the first writer to oppose it vigorously. The doctrine has 
remained controversial since then. 

97. Particularly Nys. See n. 95. 

98. Mcllwain, Pohficdl Worhsof JamesI (1918), xd. Lorimer had special praise 
for Sudrez. 
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9g. The outstanding example of this t)'pe of literature would seem to be Bagehot, 
Physics and Politics (1872). 

100. Beales, The History of Peace; A Short Account of the Organised \to\e- 
ments for Internatioiuil Peace (1951); Norman Angcll. “Pacifism,” and “Peace 
Movements,” in Ency. Soc. Sci.; Lange. “Ilistoire de la doctrine pacifique,” etc., in 
Recueil des cours, XIII (1926), 175. 

101. The word “pacifism” is not found in Murray's New English Dictionary on 
Historical Principles (1901). 

102. Della nazionalitd come fonddmenfo del diritto dei genti. 

103. Mancini’s main studies on international law, including the Inaugural Lec¬ 
ture of 1851, are collected in his Diritfo internazionalc (1873); on multipartite 
treaties, his article in Journal du droit rntenidfionci/ prtve (1874). 221, 285. Cf. 
Sereni. The Italian Conception of International Law (1943), 160, and Levi, 
“Mancini,” in Ency. Soc. Sc., both with references. 

104. System des heutigen romischen Rechts, Vol. VIII (1849). transl. by 
Guthrie under the title Private International Law (1880). Cf. Gut7willer. Der 
EinRuss Savignys auf die Entwickelung des intcrnatioruilcn Privutrcc/its (1925). 

loq. Cf. Nussbauin, “Rise and Decline of tlie Law-of-Nations Doctrine in the 
Conflict of Laws,” in Columbia Law Review. XLII (1942). 189. 


SYSTEMATIC TREATISES; ORGANIZATION OF LEARNING 


106. Critical surveys of the literature of the earlier nineteenth century on in¬ 
ternational law arc found in von Mohl, Die Geschichtc und Litcratiir der Staats- 
wissenschaften, I (1855), 337. and Rivier, “Literarhistorischc Uebersiclit der Sys- 
teme mid 'I heoricn des \ olkcrrechts scit Grotius," in Holt/endoiff s liundbuch des 


Volkerrechts. I (1885), 395 (transl. Holtzcndorff and Rivicr, Introduction au droit 
des gens, 1889, p. 349). Lists of treatises in Oppeiiheim, I, j 58, and in von Liszt. 
Das Vidkerrecht (12th cd., 1925) 81. 

Onl) the representative treatises of the period have been survesed in the follow¬ 
ing text, but opinions regarding the proper selection may ditTer. As other text¬ 
book writers widely known outside their countries we may mention Ri\ier (Swiss), 
whose Lehrbtich des Volkerrechts (1889) was translated as Lcs Prlnc^pcs du droit 
des gens (1896), and John Wc*stlake, whose Jiifcriwtioruii Law (1904-1907) was 
translated as Traite du droit international (1924). 

107. Count Kainarowski, “Dc la litteraturc confcmporainc du droit interna¬ 
tional en Russic,” in Rev. dr. int., VIII (1876). 3860. 

108. A coinprehensive and critical appraisal of Kliiber’s works is found in von 
Mohl, op. cU.. II (1856), 473. Sec also La Pradellc. Maitres et doctrines du droit 
des gens (2nd ed., 1950). 183. La Pradelle’s brilliant sketches cover many grc.it 
and some other authors in international law. Unfortunately, selection and ap¬ 


praisal arc too much influenced by personal sentiment and are expressed too much 
in glittering eulogy. 

icx). Dus europiiische Volkerrccht der Gegenwart auf den bishcrigen Grundlagen. 
110. The twelfth (posthumous) edition of 1925 did not preserve the spiiit of 


the original work. 

III. In 1917 von Liszt also published a pamphlet, Vorn Staatenverband zur 
Vblkergerneinschaft (cover title, Vom Volkcrbund zur Staatengemcinschaft), ad¬ 
vocating democratic methods in foreign policies. As a former disciple of von Liszt, 
the present writer may be permitted to testify to the enduring inspiration that 
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sprang from the teaching and the deeply humane personality of that great scholar 
who, as a democrat, was conspicuously ill-treated by his government. 

112. Trattato di diritto internazionale pubblico. See also n. gi, preceding. 

113. See Yepes, "La Contribution de I’Amdrique Latine au d^veloppement du 
droit international public et priv^,” Recueil des cours, XXXII (1930), 679. 

114. Reeves, “TTie First American Treatise on International Law,” in Amer. 
Journ. Inf. Law, XXXI (1937), 697; von Kaltenbom, Kritik des VolkerTechts 
(1847), 115; von Mohl, op. cit., I, 399. Elizabeth Fcaster Baker, Henry Wheaton, 
1785-1848 (1937), gives his Elements very scant and unsatisfactory consideration. 

115. Infra, p. 291. 

116. It is true, in the later editions very little is left of Wheaton's original. 

117. On Hall, see Holland in Law Quarterly Review (1895), 113, and Pearce- 
Higgins, “La Contribution de quatre grands juristes britanniques, etc.,” in Recueil 
des cours, XL (1932), 44. 

118. Laserson, Russia and the Western WorW (1945), 123. 

119. Ibtd., 133. 

120. K. Nevolin gave a short outline of Grotius’ teachings in Encyclopediya 
Zakonovedenia (Encyclopedia of Jurisprudence—Kiev, 1839), and V, Gorovtsev 
translated some parts of De jure belli ac pacts in Mezhdunarodnoe Pravo: Izbran- 
naia Literatura (International Law: Selected Literature—St. Petersburg, 1909), 
according to information the present writer received from the late Prof. Max M. 
Laserson, once instructor at the University of St. Petersburg. In 1948 the Russian 
government published a Russian translation of the Prolegomena and of Book I. Dur¬ 
ing the reign of Peter the Great a manuscript translation was prepared, apparently 
for his son Alexis. See Ter Meulcn and Diermanse, Bibliographic des ecrits imprimis 
de Hugo Grotius (1930), nos. 673, 674. 

121. Cf. De Martens’ treatise (German ed.), I, 176; Kamarowski, “De la lit- 

t^rature contemporainc, etc., en Russie," in Rev. dr. inf., VIII (1876), 385. Ac¬ 
cording to Prof. Oliver Lissitzyn of Ck)lumbia University, Kozhenikow in The 
Russian State and International Law, and International Law, a te.\tbook (both in 
Russian, 1947), tries to show that important work on international law has been 
done in Russia since the time of Peter the Great. TTic instances given are uncon¬ 
vincing, the principal one being Mahnowsky, Considcrafions of War and Peace 
(1793 ^ 797 ' Russian), which was extensively summarized and reviewed by 

Professor Katschenoffsky in Herald of Peace (London), Series IV (1858), 71 f. 
Mahnowsky s study appears to be a rather trivial denunciation of war, descrioing 
the blessings of peace and lacking any legal interest. 

122. Cf. Nussbaum, ‘Frederic de Martens, Representative Tsarist Writer on 
International Law.” Nordisk Tidsskrift for International Ret, XXII (1952), 51. 

It seems that the Russian writer w2s not a relative of G. F. von Martens. 

123. On his conduct in the Venezuelan boundary case, supra, p. 219. 

124. Sec Oppenheim, I, 58, 62. 

123. Lorimer s chair in the University of Edinburgh was an exception—one 
which has perhaps contributed to the strange ways of the chair’s incumbent. 

126. Some pertinent data arc given in Annuaire de I’insHtut de droit interna- 
hond, 11 (187S), 344. and von Bulmerincq. Praxis, Theorie und Codification des 
Volkerrechts (1874), 123. Sec also the next note. 

127. On the early teachings of the law of nations in the United States see Hud¬ 
son in Proceedings of the Fhird Conference of Teachers of International Law 

(1928), 69. Cf. also Iladdow, Political Science in American Colleges and Universi- 
tics, 1636-J900 (1959). 
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129. C. H. Stockton, A Manual of International Law for the Use of Naval Offi¬ 
cers {1911); Outlines of International Law (1914). See “Stockton” in The Ameri¬ 
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CHAPTER VII 

FROM THE TREATY OF VERSAILXES TO WORLD WAR U 

THE PEACE TREATIES AWD THEIR SEQUELS 

1. TTie topics of this chapter coincide largely, though from a different angle, 
with those discussed in the familiar treatises on international law. To this extent, 
reference for bibliographical data may be made here to Oppcnheim and. regarding 
German publications, to von Liszt, Volkenecht (12th ed. by Fleischmann, 1925). 
General information is furthermore found in the excellent works of Toyiib^, 
Survey of International Affairs {20 vols., 1920—1958, plus 15 vols. of documents), 
and Hudson, ed., fnferndfiorui/ Legislation (7 vols., 1951-1941 ). 

2. Harley Notter, The Origins of the Foreign Policy of Woodrow Wilson 
(1957), 45, 559, 374; Zimmern, The League of Nations and the Rule of Law, 
1918-1935 (1936), 215; Bleiber, Die Entstehung der Volkerbundsatzung (in 
Handhuch des Vd/feerrcc/its, IV [1939], lA), sharply critical of President Wilson; 
Wehbcrg, “Die Metliode dcr Vorbereitung des V'olkcrbundcs, Friedens-Warfe 
(1939), 177. On leaguclike notions in Certnan history, Veit \'alcntin, Die Ge- 
schichte des \^dlkerbundsgedankens in Deutschland (1920). The history of the 
League itself has now been told by F. P. Walton: A History of the League of Na¬ 
tions (2 vols., 1952). 

The Colombian jurist Yepcs, in “La Contribution de I’Am^rique Latinc, etc.,” 
Rectieil des cours, XXXII (1930). 605, represents an agreement of Panama, 
signed in 1826 by Colombia, Central America, Peru, and Mexico but never ratified, 
as a precursor, and a superior one, of the Covenant of the League of Nations. At 
best, one might find in some provisions of the agreement a vague resemblance to 
rules of the Covenant, not to speak of the implications arising from the lack of 
ratification. 

3. Under the leadership of Viscount Bryce, a statesman and scholar close to 
American thought. Cf. also Zimmcrn, op. cit., 165. 

4. For a first orientation. D. P. Myers, Handbook of the League of Nations 
(1935), and Goppicrt, Organisation und Tdtigkeit des Volkerbundes (1938, in 
Handbuch des Vblkerrechls, IV, iB). Regarding the competences of the various 
organs of the League, sec Essential Facts About the League 10th ed., rev. (1939), 
63, 76. 

5. When Poland in 1920 snatched Vilna from Lithuania by violence, the 
League was unable to secure redress for Lithuania. Toynbee, Survey of International 
Affairs, 1920-1923 (1925), 250. 

6. Gross, “Was the Soviet Union Expelled from the League of Nations?” Am. 
Journ. Int. Law, XXXIX (1945), 35. 

7. Wambaugli, The Saar Plebiscite (1940), and “Control of Special Areas”— 
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in H. I. E. Davis, ed.. Pioneers in World Order (1944); generally, Wambaugh, 
Plebiscites Since the World War (2 vols., 1933) [bibl.*]. 

8. Among other interesting matters of international law the subject is ably dealt 
with by Kaeckenbeeck, The Interruitional Ex^rinicnt of Upper Silesia: A Study 
in the working of the Upper Silesian Settlement, 1922—1937 (1942). 

9. See Oppenheim, I, 340c and d. 

10. See Macartney, National States and National Minorities (1934), 37 °» 
J. Robinson and others. Were the Minorities Treaties a Failure? {1943). 

11. Regarding the limitation of naval armaments, infra, p. 266. 

12. On the meager implementation of the Resolution, see W. W. Willoughby, 

The Sino-Japanese Controversy and the League of Nations (1935), 517. The Inter- 
American Antiwar Pact of 1933 P- 261) adopted the Stimson Doctrine. 

13. League of Nations, The Mandates System: Origin, Principles, Application 
(194;); P. Q. Wright, Mandates Under the League of Nations (1930). 

14. Sheldon Glueck, War Criminals, Their Prosecution and Purtishment (1944), 

19. 

13. There were no earlier precedents. Supra, p. 320, n. 3. 

16. W. M. Hill, The Economic and Financial Organization of the League of 
Nations {1946); Sweetser, “The Non-Political Achie\'ements of the League," in 
Foreign Affairs, XIX (1940), 179. 

17. A helpful survey is League of Nations. Signatures, Ratifications and Acces¬ 
sions in Respect of Agreements and Conventions Concluded under the Auspices of 
the League of Nations, 21st list {V Legal, 1944, Vol. II). For supplementary in¬ 
formation see the annual, The League from Year to Year (1926-1938). 

18. Hudson and Feller. “The International UniBcation of Laws Concerning Bills 
of Exchange,” in Harvard Law Review, XLIV (1931), 333; Hupka, Das einheit- 
liche Wcchselrccht der Genfer Vertrage (1934). 

ig. Nussbaum, “I’rcaties on Commercial Arbitration: A Test of International 
Private Law Legislation," in Harvard Law Review, LVI (1942), 219, 221. 

20. Myers, “TTie League Loans,” Political Science Quarterly, LX (1945), 492. 

21. Infra, p. 272. 

22. The Conference adopted three draft agreements on narrow points of double 
nationality, statelessness, and conflicts of nationalit)’ laws. Few states ratified; the 
only Great Powers among them were Great Britain and, in one case (regarding 
certain points of double nationality), the United States. League of Nations, Treaty 
Series, CLXXVIII, 229, and CLXXIX, 90, 116. 

23. Aufricht, Guide to League of Nations Publications (1951). 

24. Myers, op. cit., 388. 

23. I*. G. Wilson, Labor in the League System: A Study of the Intcmatiorud 
Labor Organization in Relation to International Administration (1934); Shotwell, 
ed.. The Origins of the International Labor Organization (2 vols., 1934); Lowe, 
The International Protection of Labor (1935). 

26. Cf. the statement of the Soviet delegate in International Labour Conference, 
igth Session, Records of Proceedings (1935), 549. 

27. International Labour Office, International Labour Code, 1939: A Systematic 
Arrangement of the Conventions and Recommendations Adopted by the Inter¬ 
national Labour Conference, 1919—1939 (1941). (The Code was remodeled in 
1951.) Only two of the draft conventions were adopted by the United States: the 
Officers Competency Certificates Convention and the Shipowners’ Liability (Sick 
and Injured Seamen) Convention, both of 1936. U.S. Treaty Scries, Nos. 950, 951. 

28. See Pribram, ‘The ILO: Present Functions and Future Tasks," in Foreign 
Affairs, XXI (1942), 158. 



Chapter VII ^51 

29. Nussbaum, Das Aus°Ieichs\erfahTen dcs VeTsailler Vertrages (1923—transl., 
1923, as La Procedure de v^fication et compensation). 

30. E. L. DuHes. The Bank for International Settlements at Wort (1932); 
Schliiter, Die Bank fiir internationalen Zahlungsausgleich (1932), and other publi¬ 
cations listed by Nussbaum, “International Monetary Agreements,” in Amer. foum. 
Int. Law, XX)^ 1 II (1944), 253, n. 65. 

31. See, e.g., Schwarzenberger, “The Bank for International Settlements, etc..” 
in Modern Law Review, III (1939), 150; Parliamentary Debates (Commons), 
May 26, 1939, p. 2703. 


INTERNATIONAL-LAW DEVELOPMENTS NOT CONNECTED 

WITH THE PEACE TREATIES 

32. Supra, p. 190. Cf. Pan American Union, Report on the Activities of the Pan 
Amen'ctin Union, 1925-1927; idem, 1928-1953 and 1953-1938; also. Summary of 
Annual Report of the Director of the Pan Amencan Union, 1938—1939 and later 
years. In 1945 the name of the International Union of American Republics was 
changed to Inter-American System, while the title of the secretariat. Pan American 
Union, remained unchanged. (Use of the latter term for the association of the 
governments is convenient though not strictly correct.) A helpful survey is found 
in Fenwick, International Law (3rd ed., 1948), 202. 

33. For a complete list of the iiiter-Aiiierican conventions and their ratifications, 
see Aincr. Journ. Int. Law, XXXII (Supp. 1938), 102. Argentina’s almost com¬ 
plete abstention is remarkable. Sec also supra, pp. 213, 228, and n. 47 following. 
The more important of the conventions arc reprinted and analyzed by Savelberg, 
Le Prohleme du droit intenujtiorud americam (1946). 

34. Infra, p. 26S. 

33 - Regarding inter-Amcrican agreements on arbitration and conciliation, see 
p. 274. 

36. Snyder, “Commercial Policies as Reflected in Treaties from 1931 to 1939,” 
in American Economic Review (1940), 787; League of Nations, Commercial 
Policy in the Interwar Period: International Proposals and National Policies (1942, 
II, A. 6), 

37. See Farra, Les Effets de la clause de la nation la plus favorisiie et la 
Specialisation des tarifs douanwrs (thesis. Pans, 1910). 

38. Sec, e.g., Dietrich. World Trade (1939), 249. 

39. Cf. Nussbaum, Money in the Law: National and International (1950), J 35. 

40. League of Nations, Quantitative Trade Controls: Their Causes and Nature 

(1943, 5 )i U.S. Temporary National I-xonomic Committee, Monograph 

No. 40: Regulation of Economic Activities in Foreign Countries (1941); Snyder, 
“The Most-Favored-Nation Clause and Recent 'Iradc Practices,” in Political 
Science Quarterly (1940), 77 

41. Cf. Snyrlcr, op. cit., 793. 

42. Tasca, The Reciprocal Trade Policy of the United States (1938): Diebold. 
New Directions in Our Trade Policy (1941); U.S. 'Pariff Commission, Commercial 
Treaties and Agreements in Force October 1, 1959 (1939, mimeographed). 

43. The number increased during W orld War 11 and after. 

44. International Labor Oflicc, Intergovernmental Commodity Control Agree¬ 
ments (1943); Oppenheim, I. $ 581. 

45. Private international cartels arc outside (tic scope of the present inquiry. 
Some information about their legal aspects is found in uemay. La Condition juri- 
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dique des cartels intemationaux (1935); Macassey, “Controlling Cartels Under 
the Rule of Law,” Trtinsacfions of the GrothiS Society^ XXXI (1946), 232; 
Dorinkel, Internationales Kartellrecht (1932); only French materi^ is contem¬ 
plated by Picard, “Les Ententes, libres ou obligatoires, de producteurs sur le plan 
national et sur le plan international,” Recneil des cours, LXVII (1939), 539. 

46. See Oppenheim, II, J 251. 

47. Argentina was again an exception. 

48. Cf. Taracouzio, The Soviet Union and International Law (1935), 327, 423. 

49. For the text of the agreement see Amer. Joum. Int. Law, 5 QCXI (Supp. 

1937). 137- 

50. On the following cf. Fenwick, International Law (3rd ed., 1948), 613, 618; 
Oppenheim, II, 292 a et seq. 

51. The Kellogg Pact was invoked in the same sense. Fenwick, op. cit., 617; 
Oppenheim, II, J 292 h, i. 

32. Mussolini did not recognize the existence of a legal basis for sanctions. He 
reacted with "antisanctionist” decrees. 

53. Especially in 1936 by the convention of Buenos Aires {infra, p. 274). Fen¬ 
wick, op. cit., 616. 


INTERNATIONAL DISPUTES AND JUDICUL ORGANIZATIONS 

54. Leading; M. O. Hudson, The Permnnenf Court of International Justice, 
1920-1942 (1943) [bibl.*), and International Triburuils, Past and Future (1944) 
[bibl.*]. Ample bibliographical and statistical material is found in Publications of 
the Permanent Court of Infernafiond/ Justice, Series E, Annual Reports, especially 
No. 15 (1938-1939), the latest one. 

55. Suprd, pp. 74, 137, 221. 

56. For details, see Hudson, The Permanent Court, etc., sec. 463, p. 477, and 
International Tribunals, etc., 141. The text of the cases and opinions is found in the 
Publications of the Permanent Court, Ser. A/B. 

57. Hudson, The Permanent Court, chap, xx, p. 435, and International Tri¬ 
bunals, 10. 

58. See Schindler, Die Schiedsgerichtsbarkeit seit 1914 (1938— Handbuch des 
Volkerrechts, V, Abt. 3), a careful and greatly informative study. Pertinent cases 
in Annuo/ Digest of Public International Law Cases (since 1932—edited by 
Lauterpacht). 

59. See Amer. Jour. Int. Law, XXX (1936), 502; Schindler, op. cit,, 23. Cf. also 
entry “Jakob-Salomon” in New Yorft Times Index (1935). 

60. P. B. Potter, The Wal Wal Arbitration (1938). 

61. Supra, p. 261. 

62. See Garner, ‘‘The Senate Reservations to the Inter-American General Treaty 
of Arbitration,” in Amer. Journ. Int. Law, XXXVI (1932), 333. 

63. Ireland, Boundorics, Possessions, and Conflicts in Central and North Amer¬ 
ica and the Caribbean (1941), 68. 

64. Feller, The Mexican Claims Commissions, 1923-1934 (1935). 

65. Bliihdom, ‘‘Le Fonctionnement et la jurisprudence des tribunaux arbitraux 
mixtes,” in Recueil des cours. XLI (1934}, 141; Schatzel, ‘‘Die gemischten 
Schicdsgerichte der Friedensvertrage,” in Jahrbuch des offentlichen Rechts, XVIII 
(1930), 378; Kiesselbach, Probleme und Entscheidungen der deutsch-amerika- 
nischen Schadens Kommission (1927). Further references in Stuyt, Survey of Inter¬ 
national Arbitrations (1939), No. 330. Many decisions of the Mixed Arbitral 
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Tribunals are collected in Recueil des decisions des tribunaux arbitraux mixfcs in- 
stitudspar les traites de paix (lovols., 1922-1950). 

66. Schatzel, op. cit., 449. 

67. A striking instance in "Direktc Schuldcnrcgclungcn vor dcr Friedensratifica- 
tion,” in Zeitschrift fur internationales Recht, XXX (1922), 1. 

68. He was, it seems, similarly successful as the sole arbitrator in an American- 
Austiian-Hungarian Commission. Borchard, Anier. Journ. hit. Law, XXX (1956), 
139. 


DOCTRINAL DEVELOPMENT; ORGANIZATION OF LEARNING 

69. For a general orientation, sec Lauterpacht, The Function of Law in the 
International Community (1933), 399: Brierly, “Le Fondement do caractere obli- 
gatoire en droit international,” in Recueil des cours, XXIII (1928), 467; Walz, 
Volkerrecht und staatliches Recht (1933); and the penetrating analysis by W. 
Schiffer, Die Lehre vom Pnmat des Vblkerrechts in der neucren Literatur (1937). 

70. A careful, copiously documented surv-cy is presented in Scheuner, "Natur- 
rechtliche Stromungen im heutigen Volkerrecht,” Zeitschrift fiir au:>ldndischcs of- 
fentliches Recht und Volkerrecht, XIII (1951). 556. Erich Cassirer, Natur- und 
Volkerrecht im Lichte der Geschichte und systerruitischen Philosophic (1919) is 
of little significance. 

71. Among the representatives of this group may be mentioned L-athrcin (S-J.), 
Die Grundlage des Volkerrechts (1918); Ottenwdlder, Zur blaturrechtslehre dcs 
Hugo Grotius (1950—sec infra, p. 304); Le Fur. "La Thterie du droit naturel 
depuis le XUI* siecle et la doctrine moderne,” Recueil des cours, X\ ill (1927), 
263; Hoffner, Christentum und Menschenwiirde (1947); Reibstcin, Die Anfdnge 
des neueren Natur- und Volkerrechts (1949); Stadtmuller, Geschichte dcs Volker- 
rechts (1931); and practically all the recent Spanish writers—sec infra, p. 284. 
The term neo-scholastique has been particularly applied to Le Fur’s doctrines. 

72. TTiis feature is conspicuous in Stadtmuller, op. cit. —e.g., p. 71. 

73. Die moderne Staatsidee (1919—transl. with a copious Introduction by 
Sabine and Shephard under the title. The Modem Idea of the State {1927]). See 
also "L’ldde moderne dc I’^tat," in Recueil des cours, XIII (1926). 513. 

74. Traite de droit constitutionnel, Vol. I (3^^ * 9 ^ 7 )' secs. 17, 67; "Ob¬ 

jective Law,” in Columbia Law Review, XX {1920), 817, XXI (1921), 17, 126, 
242. Cf. Gidynski, "Duguifs Sociological Approach to the Bases of International 
Law,” in Iowa Law Review XXXI (1946), 599; Scellc, "La Doctrine de Leon 
Duguit et les fondements du droit dcs gens,” in Archives de philosophic du droit 
et de sociologie juridique (1932), 83 (this volume of the Archives contains some 
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tives, etc.,” in Revue g^n^rale du droit international public (1930). 381. The 
chapter on Duguit in Chan Nay (Ch’in Nei) Chow, La Philosophie du droit 
interrurtioruii en France depuis le XVh siecle (thesis, Paris, 1940), is of lesser 
value. 

75. Among Duguil's followers the most prominent is probably Georges Scelle, 
who presents an even more pronounced biological approach in "Regies g^nerales 
du droit de la paix,” Recued des cours. XLVI (1933). 331, and "La Doctrine dc 
L<on Duguit, etc.," Archives de philosophie du droit et de sociologie juridique 
(1932), 80. On Scelle’s theory sec Savelbcrg. Le Probleme du droit international 
am/ricain (1946), 23!. 

76. Kelsen, Das Problem der Souverdnitdt und die Theorie des Volkerrechts 
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“Kclsen’s Theory of International Law,” Amer. Political Science Review, XXX 
(1936), 736. 
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APPENDIX 

SURVEY OR THE HISTORIOGRAPHY OF INTERNATIONAL LAW 

1. The following review omits a few minor accounts of the history of the law 
of nations. They are cited in Anzilotli, Corso di diriffo internazionale (3rd ed., 
192S), 1, and more fully in the 1929 German translation of this {Lehrbuch des 
Vvlkerrechts, 1). I listorical surve>s arc also found in the treatises of F. dc Martens, 
Oppenheim, Pradier Fod^r^, and others. Kohler's Grundlagen des Vblkerrechts 
(igiS), though often strangely capricious, makes some interesting points. 

Van Vollenhoven, The Three Stages in the Evolution of the Law of Nations 
(1919), is a learned and brilliant sketch; but, conceived as it is in terms of raised 
arul disappointed hopes, it has an emotional quality that impairs its value. Hosack, 
On the Rise and Growth of the Law of Nations from the Earliest Time fo the 
Treaty of Ufrechf (1882), presents a haphazard and insufficiently documented 
narrative of events more or less connected with international law. 

2. The book was continued by von Kamptz, Neue Litteratur des Vblkerrechts 
seit dern Jahre 1794 (1817). 

3. For bibliographical data on Robert Ward see Dictionary of Natiorud Biog¬ 
raphy and Michaud, Biographic universelle. 

4. Under the title Histoire des progr^s du droit des gens en Europe depuis I'l f?aix 
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de Westfyhalie fusqu'au congrds de Vienne; the first English edition is of 1S45. 
The work was reviewed by von Kaltenborn, Kritik des Volkerrechts (1847), 124; 
von Mohl, Die Geschic/ife und Literatur der Staatswissenschaften. I (1655), 375, 
and at great length in the Edinburgh Renew of April, 1843 (anonymous). 

5. Also published as Introduction au droit dci gens, by von Holtzendorff and 
Rivier (1889). 

6. See Nys, “Francois Laurent: Sa vie et scs ccuvres,’’ in Rev. dr. int. (1887), 
408; and Honigsheim’s tribute to Nys’s hundredth anniversary: “Ernest N'ys,” 
PriedensM'arle, L (1951), 315. 

7. Etudes, I, 318. 

8. “Etude sur le dd'veloppcmcnt historique du droit international dans I’Etirope 
orientale,” “Les Origines de I’arbitTagc international," and “L’Apport de Byzance 
au d6veloppemcnt du droit international occidental,” RecueiJ des cours, XI (1926), 
345, XLIl (1932), 5, and LXVII (1939), 137- 

9. Garcia Arias, appendix to Nussbauin, lltstoria del derecho interruicional 
{Madrid, 1930), 359 tt- Howcs'Cr, the study is more in the manner of a bibli¬ 
ography. 

10. Van Eysinga, “Geschiedenis van de Nedcrlandsche Wctenschap van het 
Volkenrecht” (1950—Vol. Ill, Part 1, of K. Akadeinie van Wetenschappen, 
Geschiedenis van de Nederlandsche Rechtswetervichap). 

ij. See von Kaltenborn, Kritik des Volkerrechts (1847), 37; Rivier, “Litcrar- 
bistorische Oebersicht, etc.," in lioltzcndorff’s Handbuch des Vd/fccrrec/ifs, I 
(1888), 395; Nys, Le Droit intermitional. I {1912), 2246.; Laurent, Histoire de 
r/iumanit<f, X (1865), 477; Walker, History of the L<nv of Nations {1899), 334. 
Such references occur in systematic treatises on international law including 
Oppcnhcim-Lauterpacht, International Law, I (7th cd., 1947), 80, 87; von Liszt, 
Das Vblkerrecht (i ith cd., 1918), 13; F. dc Martens. Traite de droit international 
(transl. from the Russian by Leo, 1883), I, 202; Despagnet and de Boeck. Cours 
^ droit international public {4th cd., 1910), 31: Dicna, Dintto internazionale 
(3rd ed., 1930), 61; Anzilotti, Corso di dintto internazionale (3rd cd., 1928), 7; 
Loutcr, Le Droit international public posztif (transl. from the Dutch, 1920), I, 97; 
Calvo, Le Droit international th^orique et pratique, I (5th cd., 1896). 32; Alcorti, 
Cours de droit international public (transl. from the Spanish, 1887). I, 3 ® 9 ‘ 
Spanish authors have long followed the same line: Marquds de 01 i\art (tlic lead¬ 
ing Spanish internationalist of his day), Tratado y nottis de derecho inferndcionu/ 
pubheo, I (1887). 25, and Joaquin Marin y Mendoza, ilistorio del derecho natural 
y de gentes (1776)—surveyed by L. Garcia Arias, appendix to Nussbauin. Ilistoria 
del derecho internociond/ (Madrid, 1950), 489; and, more recently, the legal his¬ 
torian Hinejosa in “Los Prccursorcs cspafiolcs de Grocio," Auuario de histona del 
derecho espahol, VI (1929). 220. An exception to some extent is perhaps Pedro 
L6pcz Sinchez writing “con un caracter espaholista y catolica in Elcinentos de 
derecho internacional publico (1866, 1877) (sec Garcia Arias, op. cit., 499). 

12. Nos. 2 and 4 will be cited respectively as Spanish Origin (1928) and 
Spanish Origin (1934). 

13. For instance, to Scott the Roman Catholic Church is the Universal Church: 
Spanish Origin (1934), 265; Introduction to Grofius De Jure, etc., xxx. He de¬ 
nominates non-Catholics generally as "those without the Church ’ {Spanish 
Origin, 265) and calls the Pope the head of Christendom and “in very fact the 
supreme moral authority in the Christian world ’ (ibid., 124). 

14. Spunis/t Origin (1928), 103. 

15. Ibid., 120. 

16. Spanish Ongin (1934), 247. 
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17. Catholic Conception, 325. 

18. Cf. J. W. Allen, A History of Political Thought in the Sixteenth Century 
(1928), 305. 

19. Referring to the fact that some Protestant sectarians withdrew from the 
Dutch East India Company because of the Malacca affair {supra, p. 102), Scott 
comments (Introduction to Grotius’ De Jure, etc., xix) that it cannot be doubted 
that “these men were sincere in their opposition to war, but it seems to be human 
nature to protest more strongly when the pocket book is affected.” This scoffing 
remark is out of place, as the sectarians had decided to abandon profit: Fniin, 
“An Unpublished Work of Hugo Grotius,” Bibliotheca Visseriana, V (1932), 32, 
33 (Scott relies entirely on Fruin). In Spanish Ori^n (1934), 246, Henry VIII’s 
insulting remarks on Luther are fully reprinted although this outburst of personal 
enmity (P. Smith, “Luther and Henry VIII,” Eng. Hist. Rev., XXV [1910), 656) 
had nothing whatever to do with the subject of Scott’s work. For an ironical refer¬ 
ence to an opinion of the Anglican Church, see Spanish Origin (1928), 105. 
Protestant prejudices against Catholics are referred to (ibid., no), but the reverse 
situation with respect to the heresy concept, etc., is nowhere considered. 

20. He allowed this statement, made previously in a Montevideo conference, to 
be reprinted in Spanish Origin (1928), 10. In Spanish Ori^n (1935), 155, he 
comments on the reasons adduced by Vitoria in favor of the monopoly of Spanish 
trade with the Indians; namely, the Spanish protection of, and expenses for naviga¬ 
tion [supra, pp. 8», 83). This argument, Scott says, “would in our day be called 
peculiarly American.” He adds, howe%’er, that Vitoria used the argument “for a 
spiritual purpose.” TTie contrast with his remarks on the Protestant sectarians, supra, 
n. 19, is striking. 

21. Infra, n. 46. 

22. Spanish Origin {1934), 248-252. The whole discussion is obscure. 

23. Catholic Conception, 493. 

24. Spanish Origin (1928), 103, 

25. Spanish Origin (1934), 196, “Preface,” 9a; similar phrases, e.g., ibid., 145, 
288, “Preface,” 2a. 

26. Infra, p. 303. 

27. See, e g., infra, pp. 298, 299, 302, nn. 32, 53. 

28. Scott, apparently confusing prima and primo, is impressed by the fact that 
Vitoria was a pnma professor at Salamanca. Again and again he repeats this title— 

the prima professor, not only of theology, but of morality and law in all its 
branches [Spanish Origin (1934), 214. But prima relates, in Spanish, principally 
to the early hours of the day. The prima professor taught during the day, the 
vespera professor, in the later afternoon. Spanish Origin (1934), 73. 

29. Delos (O.P.), La Societe intcrnatiorxale et les principes de droit public 
(1929), discussing at length the theories of the t\vo theologians, finds them op¬ 
posite to each other. 

30. Catholic Conception, 327. 

31. Spanish Origin (1934), 119. 

32. A striking example is Vitoria’s “De potestate civili,” $ 21, where the sentence, 
jus gentium non solum habet vim cx pacto et condicto inter homines, sed etiam 

habet vim legis,” is obscurely translated “that international law has not only the 
force of a pact and agreement among men, but also the force of a law,” in Spanish 
Origin (1934), App. C. We are thus told that law is law. What Vitoria really 
means is that a violation of the jus gentium constitutes a sin, and a grave Niolation 
of it a mortal sin ( quod mortalitcr peccant violcntes jura gentium”). At variance 
with other theologians, who confine this view to the divine law of nature, he im- 
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parts here a feature of moral theology to the jus gentium. His view is connected 
with his conception of the whole world as one commonwealth (supra, p. 84). 
which appears from the cited passage of "Dc potestate civili.” The meaning of 
jus gentium as universal law is obvious in this section, but Scott translates it in¬ 
variably as “international law.” 

53. Scott and his translator render the term phneeps in “De jure belli,” J 7 
(“Quis proprie dicitur princeps?” simply as “sovereign prince”: Spanish Origin 
(*934). 205 and App. B, liii. On “sovereignty,” see supra, p. “2. A counterpart, 
and a very bad one, is the translation of motiarcha as “(spiritual) monarch” in “Dc 
potestate civili,” J 14 (supra, n. 93 to chap. iv). That translation tries to veil 
Vitoria’s idea on the complete subordination of the secular to the religious power. 
Another confusing feature is the ever recurring translation of in foro conscicntiac 
as "court of conscience.” This designation was used for the English courts of ccjuity, 
whereas the Spanish scholastics were concerned with the question of the inner 
conscience—a difference nowhere mentioned by Scott. His readers may be easily 
led into assuming that the “court of conscience” is a legal institution and especially 
one concerned with questions of international law. See, e g., Spanish Origin (1934), 
219: Vitoria "haled before the court of conscience anybody and everybody who 
violated a law ... of a state or the international community.” 


34. Catholic Conception. 31. 

35. “Dc Indis,” iii, 4 par. 2; supra, p. $1. 

36. Spanish Origin (1935), 146. 

37. "De Indis,” iii, 5. 

30. Cf. Gierke, Genossenschaftsrccht, II (1873), 579 ff-, 720 ff.; Besta, “Citta- 
dinanza (Historia),” in Enciclopedia ttaliana. See also supra, p. 326. n. 82. 

39. He cited Cod. X, 40, J 7, which is ob\ lonsly not in point, but he meant Cod. 
VII, 62, 11, as correctly stated by Scott, Spanish Origin (1934). >47 n 4 However, 
the latter decree declares that origo (and some other facts, such as manumi".io) 
"makes citizens” (cives), whereas the domicile "makes residents” (mco/a.s). This 
gives no support to Vitoria's assertion; nor is it elsewhere borne out by the Rotn.in 
sources. The Roman conception of jus gentium was entirely different in this matter. 
According to it, the newborn shares the status of the mother (c.g., in the case of 
a peregrina or a slave), whereas among Roman citi/.ens the fathers status was 
controlling. See Buckland, A Textbook 0/ Roman Law (2nd ed.. 1950), 99: 
Girard, Manuel ilemcntaire de droit romain (8th ed., by Senn, 1929), 117, 126; 
F. Schulz, Prinzipien des rbmischen Rechts (1934), 83. 

40. Spanish Origin (1934), 147, 148. 

4». Sec, e.g.. Pollock and Maitland, The History of English Law, II (2nd ed., 
19 ° 3 )- 458J Hyde, International Law (2nd ed., 1945}. I. 343 - 

42- 1 nc reader is not even informed that the Latin texts of N'itoria s Readings, 


missing in Spanish Origin, can be found in the Nys edition. 

43. De Bello (supra, p. 327, n. 98), V, 6. 

44. Dc triplici virtute theologtca: De fide, Disputatio XVIII, sec. i, S 5 (^)* 
This disputation is concerned with the means for the conversion of unbelievers. 

45. Suarez mentions elsewhere the signihcancc of the just-war concept for the 
sale of arms to belligerents; De Bello, VI, 11 (A). 

46. Catholic Conception, 458. 

47. De Bello. V, 8. 


48. Catholic Conception, 458. 

49. De legibus ac deo legislatore, vii. ch. () (14). 

50. Catholic Conception, 227. 

51. Op.cif.. 182. 
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52. In the Introduction to Selections from Three Worfcs of StiS^ez, this view is 
somewhat modified. 

53. Catholic Conception, 178. 

54. This is true especially of the Selections from Three Works of Suarez. Com¬ 
prising more than 1,200 quarto pages and published by the Carnegie Endowment, 
they contain the full text of Suarez's famous polemic against James I, the Defensio 
fidei adversus An^licanae sectae errores, while the bulk consists of Suarez’s tractates 
on topics in scholastic moral-theological philosophy with no bearing on interna¬ 
tional law—and all this in Latin and English. Vanderpol, La Doctrine scholastique 
de la guerre (1915), an excellent study by a devout servant of the Catholic cause, 
gives in 75 pages all the information (text and comment) on Suarez's teachings 
pertinent to international law. Incidentally, there is little difficulty in gaining 
access to Suarez’s collected works, of which at least three editions are extant, two 
of them of the nineteenth century. ('The Selections give a photographic copy of a 
1612 edition the printing style of which is rather difficult for the ordinary reader.) 

55. llie fact that Spain was the adversary in that case, supra, p. 102, may have 
been a contributing factor. 

56. Supra, pp. 297, 303. 358, iin. 19, 20. 

57. Fruin, “An Unpublished Work on Grotius/' Bibliotheca Visseriana, V 
(» 925 ). 3 - 

58. Introduction, xxi. 

59. Ibid., xxxviii. 

60. Ibid., xxi. Scott’s basis is a remark made by Grotius in a letter to his brother 
in 1654, quoted by Fruin, op. cit., p. 40. The text does not justify Scott’s aspersion, 
nor is there support in Fruin. 

6 1. Introduction, xxx. 

62. Ibid., .xx\iii. 

63. Supra, p. 83. Thomas Aquinas, too, was a “liberal’’: Spanish Ori^n (1934), 
280. 

64. Grotius did not cite recent authors as much as a modern author would do. 
Rivier, Note sur la litterature, etc. (1883), supra, chap, iv, n. 61, wonders why 
Grotius did not cite the Protestant philosophers. We need not plunge into the moot 
question whether Suarez’s theory of jus gentium was known to Grotius at all. 

65. Pp. 117-118. See introduction to Grotius’ De Jure, etc., xx\-iii. 

66. Kosters, “Lcs Fondements du droit des gens,’’ Bibliotheca Visseriana, IV 

67. Catholic Conception, 127, in the opening of the chapter on Suarez. Kosters’s 
phrase is likewise referred to in the Introduction to Grotius’ De Jure, etc., xiv; in 

Suarez and the International Community’, ” Addresses in Commemoration of His 

Contribution to International Law and Politics (Catholic University of America, 

*933)- 45 * —in a different phraseology and without reference to Kosters—in 

Spanish Origin 

68. The distortion is all the worse because Scott gives the phrase the following 
form: Dr. Kosters . . . says that after the labors of Sudrez the fruit of the interna¬ 
tional tree was ripe for plucking.” But Kosters’s phrase quoted above docs not 
mention Suarez. Mis preceding sentence had merely stated that “the wav had been 
opened to new legal rules in the international field; and on this account earlier 
paragraphs had dealt appreciatively with Suarez’s doctrine. Tlic twist is subtle but 
badly misleading. 

6g. Among other forerunners of Grotius, Kosters lists: N^itoria (without any 
emphasis), Soto, Niolina, Covarruvias, \ asqncz, Ayala, the Italians Legnano and 
Bolognetus, the Frenchmen Connanus and Peter Faber, and the Belgian Lessius. 
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Apparently he follows Rivier—“Literar historische Uebersicht, etc./’ in Ilolt/en- 
dorff’s Handbuch des Volkerrechts, I (1888), 395 —in llic emphasis upon both 
Gentili and Suarez. He also mentions {p. 37, n. 2) that the law of nature and of 
nations was known to Shakespeare. To this it may be added that the capti\e king 
in Beaumont and Fletcher’s play A King and No King (i6ii)« Act III, Scene 1. 
protests his ill-treatment bv his captors as violating “the law of nature and of na¬ 
tions.” I am indebted for this information to Murray Abend, of Alabama. 

yo. Supra, p. 284. The number of Spanish essays glorifying Vitoria and Suarez, 
and published since the advent of the Franco regime, is stupendous. See Garcia 
Anas, appendix to Nussbaum, Hisforid del derecho internacjona/ (Madrid, 1950), 
393 ff., 435 ®., 518 ff. Hinejosa’s study of the Spanish forerunners of Grotius. in 
Anuffrio de historia del derecho espahol, VI (1929), 220, published shortly before 
that regime, expresses a more moderate view. In 1947 the Spanish Embassy in 
Washington brought out a pamphlet. The Law of Nations, by J. M. Aguilar 
(O.P.) a member of its staff, with an official introductory statement hailing \'itoria 
as the founding father of international law as we know it today.” Recently, the 
University of Valladolid has created a chair in the name of Dr. jaines Brown Scott. 

71. Stadtmiiller, Geschichte des Volkerrechts (1951), grants to Scott’s Spanish 
Origin the asterisk reserved for particularly important works. Von dcr Ilcydte. 
“Franciscus de Vitoria und sein Volkerrccht” translating the subtitle of the 1934 
Spanish Origin —in Zeitsc/iriff fiir dffentliches Recht, XIII (1933), 239, entliusi- 
astically and uncritically reviews that book, but omits its main title; he probably 
feels that this would be too much for the German reader. Clementinas a Missingen, 
De evolutione defiuitionis juris gentium (1940), likewise considers Scxitt as an 
authority. See also infra, p. 304 (Ottenw'aldcr). 

72. Regout, La Doctrine de la guerre juste de Saint Augustin a iio.s jours (J934). 
mentions Scott only in passing on p. 12, and Rcibstcin, Die Anfunge dcs neueren 
Ndtur- und Volkerrechts (1949), does not cite him at all. 

73. H. Laski, American Democracy (1948), speaking of the contrast between 
the reality and the appearance of scholarship in public life, states {p. 612): “No 
one, to take an obvious example among lawyers, would have put I’rofcssor J.iiirc*s 
Brown Scott among the really eminent international l.nwyers. But among the well 
paid ‘promoters’ of his subject, few men were, by reason of his position, more 
sought after or more powerful. And upon few men, accordingly, weic lav ished more 
academic honors in proportion to his .actual achievements. I he key position he held 
enabled him to exact the tribute that scholarship p.ays to power.” As a matter of 
fact Scott’s career presents, it is believed, a very grave problem. A closer examina¬ 
tion of it should be enlightening and fruitful far beyond Scott s particular case. 

74 - P- 124. In support of his thesis he also cites passages from Nys and Van Vol- 
lenhoven. neither of which bears him out. V.nn N’olleiihoven particulaily was out¬ 
spoken on the other side: sec, c.g., his "Grotius and Geneva,” Bibliotheca Visseri- 
ana, VI (1926), 12. 32, 44. 

75 * Van Volicnhoven describes Grotius’ tisc of Roman civil law (cf., supra, n. 134 
to chap, iv) in a much more limited sense than Ottenwalder. 

76. He repeats Scott’s irresponsible blame of Grotius for not citing Suarez more 
frequently. On p. 57 he praises a German writer of the Hitler period who has 
r^rcsented the enthusiasm of the Crusaders as a Christian transformation of the 
“German war ethos." 

77. Precis de droit international public (3rd ed., i9?7)> 45 - 7 * 

to chap. vii. 

78. Osterrieth, Josef Kohler: Bin Lebensbild (1920); Kclscn in Amer. Joum. 
Int. Law, XLIIl (1949), 346. 
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79. The war articles, many of them written for newspapers, are listed in Arthur 
Konler, Josef Kohler Bibliographie (1931), 120 ff. Special reference may be made 
to Deutsche furisten-Zeitung, XX (1915), 32, 433, 573 (Lusitania), 939, 1050; 
XXI (1916), 153, 7^; XXII (1917), 458 (against President Wilson); XXIII 
(1918), 78. The Bibliographic lists no fewer than 2,482 items by Kohler. 

80. Grundlagen des Volkerrechts, 46. The Preface speaks of the English-French 
jurisprudence, which is “devoid of science.” 

81. Ibid., 8. On the other hand, Kohler’s praise of Spain, Germany’s friend of 
long standing, may well have been influenced by political sentiment. 

82. In “Die spanischen Naturrechtslehrer des 16. und 17. Jahrhunderts,” Archiv 
fiir Rechts- und Wirtschaftsphilosophie, X (1916), 235, 242, Kohler states that 
Suirez’s Defensio pdei catholicae paved the way for the parliamentary revolution 
against the Stuarts, but that the parliamentary men, “rejecting the ethical power of 
the Pope, slid down into the low reaches of a popularism devoid of ideals.” In 
Lehrbuch der Rechtsphilosophie (1909) Kohler appears as an ardent advocate of a 
metaphysical natural-law doctrine along the lines of Catholic tradition. See ako 
Crundlagett des Volkerrechts, 7 (IV). 

83. The two short sentences about Gcntfli {Grundlagen des Volkerrechts, 41) 
indulge merely in arbitrary generalizations. 
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